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San Francisco, CA 94102

Re: VCS etal.v. Peake, et al., N.D. Cal. Case No. 07-03758-SC
Dear Judge Conti:

Plaintiffs thank the Court for its prompt attention to the important issue raised in their May
28 letter and write briefly to address two key issues in advance of the hearing currently set

for June 10: (1) the systemic nature of the e-mail and recent devel opments relevant thereto;
and (2) the issues the e-mail raises with respect to the sufficiency of discovery produced by
Defendants prior to trial and Plaintiffs' proposed solution to that problem.

A. June 4, 2008 Congressional Hearing: “Systemic Indifferenceto Invisible
Wounds’

Last week, the Senate Committee on Veterans Affairs held a hearing to probe the systemic
implications of Dr. Perez’'s e-mail, which was entitled “ Systemic Indifference to Invisible
Wounds® (“Senate Hearing”).! The title alone speaks volumes about the concerns of
congressional committee members regarding the systemic implications for the hundreds of
thousands of veterans returning from the conflictsin Iraq and Afghanistan with PTSD. In his
opening remarks, Chairman Akaka underscored that the purpose of the hearing went far
beyond the activitiesin one VA Medical Center in Texas but extended to the entire VA
system: “| stress, however, that this hearing is not simply about one facility or one clinician. .
.. Wemust know whether the actions of these VA employees point to a systemic
indifference to invisible wounds.” Senator Murray echoed that purpose in stating that the
hearing “is going to explore whether arecent e-mail sent by aVVA manager directing staff to

! The Senate requested that the VA’ s Inspector General investigate the treatment of PTSD as
described in the e-mail; areport is expected in the coming months.
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refrain from diagnosing PTSD in veteransis an isolated case or whether it is representative
of greater problems within the VA mental health care system.” A true and correct copy of
the transcript from the Senate’ s June 4, 2008 hearing is enclosed herewith for the Court’s
convenience.

The e-mail evidences systemic deficiencies that the Court heard about in other situations at
trial — the absence of necessary controls to ensure that actual operation of VA facilities
conformsto the rules, procedures, and programs devised in Washington. Conflictsin the
testimony between the VA’s own mental health care professionals and other VA officials at
the hearing last week illustrates the fundamental disconnect between policies and programs
designed in Washington and the on-the-ground VA system practices actually used
throughout the country. One exchange was particularly instructive. Dr. IraKatz, awitness
at the preliminary injunction hearing and head of the Office of Mental Health Servicesin
Washington, “respectfully disagreed” with Dr. Perez’' s testimony before Congress that a
diagnosis of “adjustment disorder” would be appropriate over six months after discharge.
Dr. Katz openly disagreed with Dr. Perez’ s practice, because the VA’s own clinical
guidelines provide that adjustment disorder by definition does not last beyond six months
after discharge. American Psychiatric Ass' n, Diagnostic & Satistical Manual of Mental
Disorders 623 (4th ed. 1994). Although an adjustment-disorder diagnosis would entitle a
veteran to medical care, unlike PTSD, it would not entitle the veteran to disability
compensation. 38 C.F.R. 8 4.130. Despite Dr. Perez’ s protests that her medical center has
“no relationship whatsoever” to the disability-compensation process and is intended to be
strictly clinical, the clear implication of her “suggestion” isthat diagnosing “compensation
seeking veterans” with adjustment disorder as opposed to PTSD would eliminate the cost to
the VA of paying veterans compensation. Thisis yet another example of Washington
policies as hollow shells that are not implemented in practice in the VA system and the
resulting harm falling squarely on the shoulders of veterans.

At the hearing, Dr. Perez did not take responsibility for her e-mail but rather defended its
“intent was to improve the quality of care our veterans received” and its content as afair
expression of VA policy, reiterating that adjustment disorder isa*clinically sound diagnosis
and would result in appropriate treatment.” 1n addition to Dr. Perez herself, Dr. Michael
Kussman, Dr. Katz, and Bradley Mayes, al top-ranking officialsin Washington and all of
whom testified during trial or in deposition in this matter, were asked to answer to the Senate
Committee for the systemic implications of the e-mail for both veterans' heath care and
benefits.? On the health-care side, Dr. Kussman disavowed not only any “systemic effort to

2 According to Senator Akaka, the hearing was one step in a broader investigation into the
VA’s mental health system, including PTSD and suicide-prevention efforts. The House
Committee is engaged in asimilar investigation and held a hearing in on May 6, 2008
entitled “ The Truth About Veterans Suicides.”
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deny adiagnosis’ but also denied “an individual effort to that end” by Dr. Perez. Members
of Congress were “struck” by the testimony of Dr. Kussman and other VA officials because
“it didn't appear to have any remorse” and merely touted the health-care system as world-
class.

Much in the same circle-the-wagons fashion, VA trial witnesses similarly denied the
existence of any problemsin the system on the willful-blindness theory that the policies that
exist in Washington are necessarily followed in the field. Infact, VA’s entire defense at trial
in this case rested wholesale on its singular view of the VA “system” at issue as the programs
and policies as devised by Washington officials rather than the actual practices of VA mental
health care providersin the decentralized VA system. VA adduced no evidence to rebut
Plaintiffs’ showing that VA officialsin Central Office responsible for monitoring and
enforcement of mental health care policies have no ideawhat is happening in the field with
respect to critical issues like suicide prevention and mental-health screening. Plaintiffs
Findings of Fact 15-18. That narrow view of “systemic” aslimited to Central Officein
Washington also skewed the scope of documents produced to Plaintiffs and artificially
narrowed Defendants’ view of discovery relevance. Both issues are addressed in turn below.

B. The Operation of the Decentralized VA System in Actual Practice

Thereis afundamental disconnect between the mental health care practicein VA facilities
throughout the country and the view from the top in Washington. During the congressional
hearing, Senator Tester picked up that issue and cautioned VA officials. “Make sure the
people below you are doing what you want them to do. That is critically important, because
you can have the best intentions, and if the folks on the ground that are working with the vets
aren’t doing what needs to be done, you guysend up infront of . . . a[veterans affairs)
committee in Washington, D.C.” Senator Tester’s comments cut to the heart of the problem
in defining the VA “system” as the policies themselves without any regard to whether those
policies are followed by VA employees throughout the system. Dr. Perez's e-mail merely
exposes the fact — as uncomfortable as that fact may be for VA — that Washington’ s theories
are not the reality for veterans seeking care or benefits in the system.

Dr. Perez is ateam leader coordinating the specialized PTSD program at the VAMC serving
the veteran population of Central Texas. According to VA’s own web site, the Temple,
Texas VAMC isa“multi-VISN referral facility for chronically mentally ill patients’
operating 191 in-patient psychiatry beds with over 730,000 outpatient visitsin asingle year.
Not only did her instruction to intentionally misdiagnose PTSD as “adjustment disorder” to
avoid compensating veterans for their mental health wounds from war potentially affect the
veterans in the specialized PTSD care of her network in Central Texas, but more
disturbingly, no one in Washington knew about her transgressions until a FOIA request
uncovered it and the national media and Congress demanded answers to its troubling
implications. Despite public assurances by Secretary Peake and Under Secretary Kussman,
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the VA has no way of knowing whether every other PTSD program coordinator in the
country isinstructing his or her staff psychologiststo give alesser diagnosis to avoid paying
benefits to veterans for their mental health injuries. Astrial testimony of VA officials
responsible for monitoring and enforcement made clear, with respect to mental health care,
the VHA verifies only two things: how many staff positions have been filled and the length
of veteran wait times. Plaintiffs’ Findings of Fact 15-18. No policy, regulation, directive, or
memo issued by Central Office in Washington, including the Mental Health Strategic Plan,
the Feeley Memo, or the clinical diagnostic guidelines, has any systemic import if thereis no
oversight, monitoring, or enforcement. In the absence of systematic verification of
compliance, the policies reflect nothing more than optimistic hopes about how the system
should function in theory without constituting any tangible proof of how it actually does
function in practice.

Dr. Perez's e-mail also raises significant issues regarding the systemic dysfunction between
the health care diagnoses in VHA and disability compensation adjudication in the VBA.
During the congressional hearing, Dr. Perez admitted that during her one-year tenure, she
personally knew of at least two instances in which veterans were diagnosed with PTSD by
their treating physicians but were not given the same diagnosis by the examiner in the C& P
exam for the purpose of establishing service-connection for disability benefits in addition to
mental health care beyond the combat period. Veterans cannot compel testimony from their
treating physicians at the Regional Office level in order to establish service-connected PTSD.
When thereis aconflict in diagnoses, the tie does not automatically go to the veteran and the
C&P exam isroutinely given precedence. Veterans entitlement to compensation and
additional health benefits for PTSD rests solely in the hands of VA mental health care
professionals, who have stooped to the conclusion that their medical duty to patientsis
overridden by the Agency’ sfinancia interests.

Dr. Perez’s e-mail is not the only instance of medical center practice totally disconnected
from Washington policies. Just today, Plaintiffs obtained interrogatory responses from the
VA inacivil matter related to a young veteran, Jeffrey Lucey, who was diagnosed with
PTSD and committed suicide after being turned away from aVA Medical Center in Leeds,
Massachusetts.® In response to an interrogatory calling for the past or current policies of the
Northampton VAMC in admitting or providing psychiatric consultations to patients with
PTSD, the VA flatly responded that it “ does not have a specific policy addressing this
situation.” Such aresponseisincrediblein light of the explicit policy set forth in the Feeley
memo purporting to require 24-hour screening for anyone who presents with a mental health
issue and a 14-day follow up appointment. Throughout the trial and even during the recent
hearing in Congress regarding Dr. Perez’'s e-mail, VA officials have denied that there is any

® Plaintiffs request that the Court take judicial notice of the interrogatory responses. A true
and correct copy of the responsesis enclosed herewith.
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divergencein the field from the dictates of Washington. But, at some point, the examples
throughout the system become too overwhelming to ignore.

Plaintiffs believe that the PTSD coordinator’s e-mail is part and parcel of alarger systemic
pattern of intentional misdiagnoses of PTSD by VA medical personnel — by either VHA
treating physicians or C& P examining physicians —in order to avoid paying compensation
and providing appropriate care. Plaintiffs also believe that the lack of any policy governing
PTSD intake procedures, as the Northampton VAMC admitted, is commonplace throughout
the system without any verification by officialsin Central Office. Plaintiffs were clearly
entitled to discovery of documentation showing that the VA’s PTSD health care practices
contravene Central Office policies.

C. Discovery of Further Systemic Evidence

The shocking aspect is that the VA’ s attorneys were aware of the document and could easily
have produced it. How could this have come to pass? The answer isalittle complicated and
we appreciate the Court’ s patience as we try to explain. The short answer is that the VA
used claims of burden to obtain textual limitations on Plaintiffs' requests. What was actually
happening was the VA was spending its resources to remove documents from the production
that had suddenly become “non-responsive”. Having convinced the Court to adopt their
limitations advanced based on a claim of burden, the VA then spent the next six weeks
actually withdrawing documents from the relevant production queue that the VA found
damaging.

A brief review of the relevant history isinstructive. At the time of the March preliminary
injunction hearing, the document requests had already been pending for five months. At the
conclusion of the preliminary injunction hearing in March, the Court asked the parties to
submit their proposals for document discovery with an eye towards completion prior to trial
in April. Plaintiffs submitted their proposal, which included documents mentioned during
the preliminary injunction hearing regarding the delivery of mental health care aswell as
additional categories related to the yet-untouched benefits side of the case. In making their
counter-submission, Defendants rewrote Plaintiffs’ proposed order to significantly narrow
the scope of documents responsive to half of the categories (and also wholesale eliminated
the other half related to benefits). Defendants confined their search to the “national VA
level, or the VISN level, and not documents maintained at every Medical Center due to the
excessive burden of conducting asearch of al local facilities.” Docket 171, Defendants
March 11, 2008 L etter, at p. 3 (emphasis added).

That burden argument falls flat, however, when a highly relevant document (and presumably
many otherslikeit) is already in the possession of the VA two weeks prior to trial yet
nothing is doneto bring it to the attention of the parties or the Court. It would have been no
burden whatsoever to either mention the document to counsel and/or includeit in the
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productions that were on-going for the following ten days prior to trial. Federal Rule of Civil
Procedure 26(e) requires supplemental provision of relevant evidence to deal with this very
scenario. Any relevance argument could have gone to the weight of the evidence at trial.
Instead, the VA maintains that Defendants were under no obligation to come forward to
Plaintiffs or the Court on the circular theory that it is not responsive to the document requests
that Defendants themselves rewrote on the pretext of burden.* Such a position forces oneto
conclude that the burden argument was merely a smoke screen for the VA to excise
damaging yet relevant documents from the scope of production in deliberately rewriting
Plaintiffs’ discovery order to suit their own purposes rather than accommodate their own
resources limitations.

The question is how many more damaging documents exist that were in Defendants
possession but were not produced on the ground that they had successfully rewritten them
out of Plaintiffs’ requests under the guise of burden. One solution might be to order the VA
to produce all relevant documents under the standard in Rule 403 that were removed from
the production on grounds other than privilege during the review phase. In the ultimate
paradox, Defendants’ last-minute production appears to be linked in large part to the re-
review of collected documents to remove relevant documents that had suddenly become
“non-responsive” due to their successful burden arguments. Indeed, metadata produced by
Defendants reveals that e-mails were collected and produced from various medical centers,
not just Central Office, aswell asthe VHA FOIA Office.®> Discovery games are intolerable
in the context of atrial, because they waste the parties and the Court’ s time and resources by
depriving everyone involved of the full picture of relevant evidence. In analogous situations,

* Unfortunately, thisis not the first instance of Defendants’ discovery positions serving as a
cover for avoiding the production of documents. Asthe Court may recall, Plaintiffs moved
to compel documents being withheld under the Court’s March 2008 pre-trial discovery order.
The Court held a hearing on April 7, 2008, at which my colleague, Ms. Heather Moser,
argued that deponents were testifying based upon their knowledge of STAR Reports and also
refusing to testify without having the STAR Reportsin front of them at deposition.
Defendants prevailed on their argument that the documents were irrelevant and admitted that
they specifically rewrote Plaintiffs’ order to exclude the STAR Reports. April 7, 2008 RT
44:17-45:3. After successfully withholding the documents, Defendants then attempted to
call atrial witness, Edna McDonald, to testify to the subject-matter of the reports, which the
Court properly excluded. April 28, 2008 RT 991:14-992:13.

® Plaintiffs note that some of the metadata from facility-level e-mails, particularly from
suicide prevention coordinators and the suicide center in Canandaigua from Jan Kemp,
contain notes stating “DO NOT PRODUCE” and “review required.” Thus, ironically,
Defendants' burden in substantial part seems to be related to the removal of documents from
production that they had excluded on the grounds of search burden.
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district courts have imposed a variety of sanctions and also permitted post-trial discovery to
remedy the prejudice. See, e.g., Qualcomm Inc. v. Broadcom Corp., Case No. 05-cv-1958-B
(BLM), 2008 U.S. Dist. LEXIS911 (S.D. Cd. Jan. 7, 2008) (imposing post-trial sanctions
for withholding production of relevant documents at trial on theory they were not responsive
to discovery requests).

Plaintiffs propose that, pursuant to its broad powers to fashion post-trial relief and
appropriate sanctions under Federal Rules of Civil Procedure 59, 60 and 37, the Court should
(2) order VA to produce al documents relevant under Rule 403 that had been gathered for
production but later removed based on perceived limitations in the Court’s order; (2) draw an
adverse inference that Dr. Perez’' s e-mail constitutes the practice throughout the VA system
or fashion some other appropriate sanction for the VA’ s failure to produce the document; and
(3) permit Plaintiffs limited discovery on Dr. Perez's e-mail and the system-wide prevalence
of the practices condoned in her e-mail.

Enclosed herewith is a proposed order detailing the discovery Plaintiffs believe they require
in order to properly investigate the issuesraised in Dr. Perez's e-mail, including immediate
production of documents collected but not produced, depositions limited to one day total, and
Six interrogatories to obtain the system-wide figures on PTSD and adjustment disorder.
Plaintiffs also request that the Court permit Plaintiffs to submit additional exhibits and
testimony and to amend the findings of fact and conclusions of law at the close of the post-
trial discovery. Assuming compliance by Defendants, Plaintiffs will be prepared to complete
this entire process within 30 calendar days from tomorrow’ s hearing to avoid delay in the
judgment.

Plaintiffs will be prepared to discuss these issues and any other issues the Court would like to
address at the hearing tomorrow.

Respectfully submitted,
/s Gordon P. Erspamer
Gordon P. Erspamer
Enclosures

cC: Daniel E. Bensing

James J. Schwartz
Kyle R. Freeny

sf-2528505 7



Case 3:07-cv-03758-SC  Document 234-2  Filed 06/09/2008 Page 1 of 56

HEARI NG OF THE SENATE COWM TTEE ON VETERANS AFFAI RS

SUBJECT: SYSTEM C | NDI FFERENCE TO | NVI SI BLE WOUNDS

CHAI RED BY: SEN. DANI EL AKAKA (D-Hl)

W TNESSES: DR. NORVA PEREZ, MENTAL HEALTH | NTEGRATI ON
PSYCHOLOG ST, CENTRAL TEXAS VETERANS HEALTH CARE SYSTEM DR
M CHAEL KUSSMAN, UNDERSECRETARY FOR HEALTH, DEPARTMENT OF
VETERANS AFFAI RS; ADM RAL PATRI CK DUNNE, U.S. NAVY (RETI RED),
ACTI NG UNDERSECRETARY FOR BENEFI TS, VETERANS BENEFI TS

ADM NI STRATI ON, DEPARTMENT OF VETERANS AFFAI RS

418 RUSSELL SENATE OFFI CE BUI LDI NG, WASHI NGTQON, D. C.
9:30 AA°M EDT, WEDNESDAY, JUNE 4, 2008

Copyri ght ©€2008 by Federal News Service, Inc., Ste. 500, 1000
Vermont Ave, Washi ngton, DC 20005 USA. Federal News Service is a
private firmnot affiliated with the federal governnent. No
portion of this transcript nmay be copied, sold or retransmtted
W thout the witten authority of Federal News Service, Inc.
Copyright is not clainmed as to any part of the original work
prepared by a United States governnment officer or enployee as a
part of that person's official duties. For information on
subscribing to the FNS Internet Service at ww.fednews. com

pl ease emai|l Carina Nyberg at cnyberg@ ednews.comor call 1-202-
216-2706.

SEN. AKAKA: The hearing of the United States Senate Committee of
Veterans Affairs on "Systemi c Indifference to Invisible Wunds"
will conme to order. (Strikes gavel.)

Before we begin, | want to share with you -- | want to share

wi th you what happened yesterday, and | just want all of you to
| ook up over the door and see what's there. And | want to
describe a cerenony that took place yesterday in our newy
renovated hearing room The roomreceived a traditional Hawaiian
bl essing, and | know you there and you al so nenti oned Dr.
Kussman woul d have an i dea about this.

You may notice that the green lei that's draped over the top of

the rooms entrance is called naile, and in Hawaii, that's a
sacred lei that's made of a vine that's very synbolic, because
it's used by the -- what we call the ali'i or the people that

they're in charge. And it connects the things that are
separated. And so the synbolismthere is good.

This is alei that we tied and untied at the entry of the door
during the blessing. And traditionally, after the lei is used in
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the cerenony, it remains hung along the door's outline, as you
see it.

When t he room was bl essed, | was rem nded of the Hawaii an
concept of kuleana or responsibility. Wile many cone to this
roomw th different perspectives, all of us enter with the sane
kul eana and that is to honor veterans. And we want to do the
best we can to honor veterans.

It is my hope that we will be mndful of our kuleana to the
veterans of this nation and our nation as a whole. So this
nmorni ng, we neet to discuss VA's commtnent to PTSD, both in
ternms of treatnent and conpensati on.

Recent events at the Tenple VA nedical center have raised
concerns about the departnent's dedication to the nental health

needs of our returning service nenbers. | stress, however, that
this hearing is not sinply about one facility or one clinician.
This hearing is about -- is a part of the commttee' s ongoing

oversight of VA activities, including VA nental health care.

Last nonth, we learned that a VA official sent an e-nail that
appeared to deliberately conceal data on suicides. Now we have
anot her VA enpl oyee who appears to have |inked the increase in
vet erans seeking conpensation for PTSDwith a desire to assign a
| esser diagnosis of adjustment disorder, an action that al arned
many veterans and ot hers.

One question that was raised repeatedly about this e-mail was,
and | quote, "Why would a clinician be so concerned about the
conpensation rol es?" Unquote. W nust know whether the actions
of these VA enployees point to a systemc indifference to

i nvi si bl e wounds. The committee nust understand how VA's dealing
wi th PTSD and ot her nental health concerns relating to war-zone
service. W nust ensure that veterans receive conpensation for
conditions related to their mlitary service and we nust ensure
they are getting appropriate care.

Fromthe testinony submtted for today's hearing, it appears
that VA takes the position that adjustnment disorder is a
rational differential diagnosis to give to a veteran while
clinicians take the tinme to determne if PTSD is involved. VA

i ndicates that at Tenple, whether a veteran has PTSD or not, the
treatment is the sane. This suggests, to ne, that the diagnosis
is neaningless, if everyone gets the sane treatnent. It is ny
under standi ng that the reason a clinician nmakes a diagnosis is
toinformtreatnent. To the extent that there are issues or
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probl ens that exist regarding PTSD or other psychol ogical issues
related to service, the commttee nust know what it can do to
hel p ensure that veterans receive accurate diagnoses from VA,
proper care and appropriate benefits.

The nunber of troops suffering from PTSD continues to nount. The
nunbers are staggering. Wth so many troops returning from
multiple tours with various nental health issues, VA nust have
the credibility, resources, and conmtnent to ensure that
veterans are properly treated and appropriately conpensat ed.

| f anyone here is puzzled about the reason for this hearing, |et
me answer by using a letter | received yesterday, fromthe

brot her of a young man with PTSD who committed suicide | ast
year .

The brother wites: For PTSD, the stignma of the |abel nust be
renoved, starting prior to a veteran's discharge fromthe arned
services. And confidence, in the Veterans Health

Adm nistration's ability to adequately treat the condition, mnust
be restored.

This is why we are holding this hearing today. Veterans and
their famlies nust be assured, when they turn to VA, that the
departnment is capable of caring for the veteran.

| amworking with the inspector general, as his investigation
related to Tenpl e progresses. And we expect sonmething formal in
t he next couple of nmonths. In the neantine, it is inperative
that the commttee understand what is occurring.

In closing, | note that |ast night, the Senate passed critical
| egislation on nmental health care, named for yet another young
veteran who died tragically after returning honme from servi ce.
And his nanme is Justin Bailey.

Senator Burr and | worked to nmake this bill as focused as
possi bl e on PTSD and substance abuse. | | ook forward to seeing
this bill through the president's desk.

| again want to thank the wi tnesses for being here today and
| ook forward to your testinmony. And now I'd like to call on our
ranki ng nmenber, Senator Burr, for his statenent.

SENATOR RI CHARD BURR (R-NC): Al oha, M. Chairman. And as | | ook
up and see the Hawaiian decorations, that appeared | ate
yesterday in the cerenony, and had the opportunity to nmeet your
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son and to know a little bit about the inpact of that cerenony
in this beautiful room where sonme of the nost inportant work of
this Congress is done.

| want to thank you and your famly for the personal conm tnent
you have, to nmake sure that we're blessed in nore ways than we
can imagi ne and guided, as | was told last night, by the
cerenmony and what it will do.

M. Chairman, you called this oversight hearing today to address
potential mental health issues in the VA, Last nonth, we | earned
about the e-mail, that was sent at the Tenple, Texas, VA Medi cal
Center, that caught the attention of the nedia and the attention
of this commttee.

The e-mai | nmessage contained references to, quote,
"conpensati on- seeking veterans"” and suggested to five other VA
clinicians that they, quote, "refrain fromgiving a diagnosis of
PTSD straight out.” W'II|l have an opportunity to understand that
e-mail fromits author.

And | think that will be helpful and informative to all of us.

Dr. Kussman's here, Admral Dunne's here. They'll have an
opportunity to explain as well if there's a |l arger problem
within the VA health care systemand the benefits system

Last nonth, | joined you, M. Chairman, in asking the inspector
general to look into this matter. W asked the IGto look into
whet her the e-mail is evidence of a bigger problemw th PTSD
exam nations at the Tenple facility and whether any disability
conpensation clains were affected by those exam nations. My
preference, to be totally honest, would have been to wait until
the inspector general conpleted his investigation before hol ding
this hearing. | dare say that we don't hold a hearing that
mental health is not part of the hearing. But the decision was
made and |'m prepared to join you, M. Chairmn, and other
commttee nenbers, to address any findings in the |G s report
once it's conpleted. We're noving forward today, quite frankly,
with not -- without having all the facts.

The title of today's hearing, "Systemc Indifferences to

I nvi si bl e Wounds, " suggests that sone have al ready reached a
conclusion. Based on the title, it appears they're prepared to
use this e-mail, and maybe other e-mails, rightly or wongly, as
springboard to launch into attacks on the system of VA care as a
whol e.
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There may be sonme areas of legitimate criticism But | do hope
that we can avoi d i npugning the professionalismof the entire
cadre of VA health care workers to score any political points.
Let's be careful about damaging the confidence veterans have in
our VA health care to the point that they stop seeking
treatment. W ought to be encouraging veterans to seek nental
health care. Treatnent is so inportant to ne that | introduced a
bill that would pay for their |iving expenses while
participating in an effective program So let's not destroy the
progress we're hoping to make with the use of headline-seeking
rhetoric.

| f, however, it's the judgnent of my colleagues that there is
systemc indifference in how VA cares for veterans, then be
prepared to give those veterans an option for their care. Let

t hem go wherever they want for their care. It wouldn't make nuch
sense to continue funding a systemthat was indifferent to their
needs. No anmpbunt of noney can cure indifference.

M. Chairman, political headlines will not solve problens inside
the VA. The chair w |l decide whether policy or politics w ns
and drives this commttee. M. Chairman, |'l| stay engaged
regardl ess of the direction the commttee nenbers choose,
focused on our veterans, thinking outside the box for solutions
to conplex health care issues. |I'mconfident that a prom se that
we made in this country trunps any political agenda. M.

Chai rman, our troops ignored party affiliations when they chose
to serve. | believe that we have a responsibility to display a
simlar courage in how we approach the policies that fulfill

t hat prom se.

| thank the chair. | yield the fl oor.

SEN. AKAKA: (Strikes gavel.) Thank you very nuch, Senator Burr.

Senator Murray?

SEN. PATTY MJURRAY (D-WA): Thank you very nuch, Chairman Akaka
and Senator Burr for holding today's hearing to tal k about the
Department of Veterans Affairs efforts to address the critical
mental health care needs of our veterans.

Today's hearing, as we all know, is going to explore whether a
recent e-nmail sent by a VA manager directing staff to refrain
from di agnosing PTSD in veterans is an isolated case or whet her
it is representative of greater problens within the VA nenta
heal th care system
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Now, | know Secretary Peake has strongly condemed this e-mai
and said that it was an isolated case by a single practitioner
in a single location. And | sincerely hope that this e-mail is
the only one of its kind. But | just have to tell this
committee, | have reason to be skeptical. It was just a few
nmont hs ago that we | earned about an e-mail that was sent by Dr.
Ira Katz, the VA's top nental health official, that started by
sayi ng, "Shh" and indicated that the VA had downpl ayed the
nunber of suicides and suicide attenpts by veterans in the past
several years.

It wasn't that |ong ago that Secretary Nicholson sent a letter
to Congress saying that the VA had all of the resources it
needed, only to tell us just a short tine |ater that indeed,

they were $3 billion short. So with all due respect to the
W tnesses, | have to take the VA's explanations with a grain of
salt.

Now, one of the nost frustrating things about this | atest
episode is that it furthers the perception that the VA is
shortchangi ng our veterans. Cting, quote, conpensation-seeking
veterans, the e-mail in question encourages VA practitioners to
avoi d di agnosing veterans with PTSD in order to save tine or
noney. After years of trying to get the VA and the

adm ni stration to be honest about the cost of caring for our
veterans, it is very frustrating to read this e-mail and see
that it clearly indicates that resources are an issue in getting
our veterans both the proper diagnosis and the care they need.

So to me, this e-mail is really a sad reminder that this

adm nistration's attenpt to play down the cost of war or the
cost of taking care of our veterans has begun actually to affect
the way that our VA enployees view their owm work. VA officials
shoul d be nore focused on providing a lifeline to our veterans
than on neeting a bottomline that this adm nistration has put
above all el se.

And so, today, it is our responsibility to find out what el se
needs to be done to ensure that our veterans are not being
shortchanged due to a |l ack of resources. And we on this
commttee know the stakes have never been higher. According to
the Rand Corporation, one in five troops who have returned from
| rag and Af ghani stan has PTSD or severe depression. Last week,

t he Pentagon rel eased a report show ng that PTSD cases increased
by 50 percent in 2007. And just a few days ago, the Arny
reported that the nunber of soldiers who comritted suicide in
2007 is the highest it has been in decades. It's well past tine
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that every VA official, particularly those setting policy for
t heir enpl oyees, take the psychol ogi cal wounds of war just as
seriously as the physical injuries.

Now, despite ny grave concerns about the candor of senior VA
officials and the shortcom ngs of the president's budget, |
continue to believe that the VA is the best and nost appropriate
pl ace for veterans to receive health care. The VA, unlike any

ot her health care organization in this country, is uniquely
prepared to care for the distinct wounds of war.

VA staff across this country work their hearts out to get our
veterans the care they need and they deserve every day. They
have a very hard job. The stigma in our society surroundi ng
mental health care deters a great nunber of veterans from
seeki ng hel p.

That is why we need to be doing everything we can to encourage
veterans wi th psychol ogi cal wounds to go to the VA to get the
care they need and that they have earned.

But time and again, we've seen the VA undermne its own

enpl oyees and nake their jobs harder. And the mail -- e-nail
fromDr. Perez is only the latest exanple, but it is a striking
one.

So, M. Chairman, it is appropriate that we take a |l ook at this
today, to find out the extent of the problem to make sure that
the VA truly, fromthe top to the very bottom is seeking these
veterans, getting themthe help they need, and not just saying
we don't have the resources; we can't take care of it. It is our
j ob, as nenbers of Congress, to nmake sure they have the
resources they need. Wthout the accurate information, we are
just incapable of doing that.

So thank you very nuch for holding this very inportant hearing,
M. Chairman.

SEN. AKAKA: Thank you very much

Senat or Br own.

SEN. SHERROD BROMWN (D-OH): Thank you, M. Chairman. Senator
Byrd, thank you, and Senator Miurray, for your conments al ways.
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Dr. Kussman, thank you for your neeting with and tal ki ng about
mental health issues with the Dayton Devel opnent Coalition -- |
appreciate that -- sone tinme ago.

When President Bush was inaugurated, he pledged our nation to a
goal . He said, "Wien we see that wounded traveler on the road to
Jericho, we will not pass on the other side."

Thi s hearing should be about how we're going to care for those
men and wonmen who have traveled to the other side of the world
for us and back. W should be working together to openly start
filling the gaps, closing the | oopholes, inproving the benefits
and services avail able to vets. Yet here we are again, hearing
testinmony froman adm nistration on the defense. |nstead of
foll owi ng the exanple of the Good Samaritan, the Bush
admnistration's been too often passing to the other side of the
road.

One news story after another has docunmented the proposed schene,
as Senator Murray said, to obscure the true nunbers of soldiers
W th post-traumatic stress disorder. Ceveland Pl ai n Deal er
witer Elizabeth Sullivan, in reaction to this discovery, wote,
"The VA shouldn't be limting care and tighteni ng hatches on
information | eaks. It should be adding to services for our
weary, traumatized veterans." She herself was married to a --
for many years -- who is since deceased -- nmarried to a Vi et nam
veteran. Ms. Sullivan was.

It's shaneful the adm nistration would treat injured veterans in
such a cavalier manner. It's also incredibly short-sighted. The
men and wonen that serve in our mlitary, as we all know, and we
all talk about here, and you all talk about, have proven

t hensel ves tinme and again. They enrich our workforce when they
return. They strengthen our comunities when they're back
stateside. When we ignore a veteran's injuries or deny a veteran
care or don't take care of veterans who want to go to school
we're not only shortchangi ng them we're shortchangi ng our
econony and our society.

Look a the flip side, what happened after World War 11, when we
really did take care of veterans in terns of health care and
education, the way that we shoul d.

In the last 15 nonths, |1've held sone 100 roundtabl es around ny
state, gatherings of 15 and 20 people whom | just listen to talk
about their concerns, in sonme 60-plus counties in ny state. And
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|'ve heard from many veterans many of these sanme concerns that
we tal k about ad nauseamin this commttee.

The answer is not to fail -- the VAto fail and then privatize
t he VA

W' ve seen that in part with Medicare. We've seen it as part of
a political philosophy in town. The answer is to nake the VA
work, to fund it as we should and to nmake it work. There's
sinply no reason we can't do that, and | | ook forward to working
with all of you.

Thank you, M. Chairman.

SEN. AKAKA: Thank you very nuch, Senator Brown.

Senat or Tester.

SEN. JON TESTER (D-MI): Thank you, Chairman Akaka, Ranking
Menmber Burr. It's a pleasure to be here. Unfortunately, | w sh
we were tal king about sonething nore pl easant.

It would be the easiest thing in the world for ne or ny
col | eagues to sit up here and tal k about how outrageous sone of
the e- mails are that have cone out of the VA recently. | wll
just tell you as a baseline set of information, w thout honesty,
wi t hout honesty of diagnosis, wthout honesty of care, wthout
honesty of the realization that there is a problem a systematic
problemin the VA right now, that it's apparent to ne | don't
know that the VA culture will change.

There is a lack of urgency anong many of the bureaucrats and a
continued unwillingness to |l et the needs of our veterans drive

t he VA budget. Instead, budgets have been bean counting, seemto
come before the actual needs of our veterans. | think that is
very unfortunate. Even after we refocused -- after we renewed
the focus on the plight of the wounded warriors caused by the
Walter Reed scandal, even after 18 nonths of what | think is
sone great oversight by this commttee, even after a nuch-needed
change in the | eadership at the top of the VA the problemstil
exi sts.

And to be blunt, | amfrustrated by the fact that, whether I'm
aski ng about veteran suicides or construction of new clinics,
the answer fromthe mddle |ayers of the VA bureaucracy seens to
be the sanme: We'll deal with it when we can; it's not a big
deal. Well, it is a big deal.
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The good news is, when | talk to the secretary hinself, | get a
much better response. And that is good news. But it should not
have to be that we have to work this hard to nmake the system
work. It should not be a matter whether the Congress is trying
to get some information about how we're doing to help our
veterans or whether an individual veteran is trying to get the
benefits that he or she has earned. So we need sone answers

t oday.

The witnesses, nyself, the other nenbers of this commttee are
in this business for a reason. That reason is that we al

believe that getting benefits and better health care for our
veterans is not sonmething we do to feel good about ourselves,
it's sonething we do because -- it's not sonething we do to
spend taxpayers' noney. It is sonething we do because our nation
has nmade a promse to the fighting folks in this country that
after they serve our country, our country will serve them

And the VA is the organization that bears the responsibility for
the entire country for a followthrough on that prom se. In many
cases it's happening and good jobs are being done, but it's not
happening in a ot of cases. And | regret to say that in these
cases that it did not happen, everyone is falling short of doing
their job.

And as a result, our country is falling short of doing its job.
And when we fail a single veteran, it's unacceptable.

| too have spent a lot of tine, with doctors and nurses and
right on down the line to the maintenance staff, in VA
facilities in the state of Montana. Al nbst to a person, out of
t hese hundreds of enployees, they understand this. But when it
comes to the managers, |I'mnot sure that they understand it.

So | hope that the witnesses are prepared and able to talk a
little bit, about what each of themis doing to nmake sure that
the VA culture is changing fromthe business as usual. | would
very nmuch |like to hear your thoughts on this. And I have a
nunber of other questions that we can do during the questioning
rounds.

You folks are here for a reason. You're the easiest folks for us
to talk to. And you will get the brunt, and that's good. But the
truth is, is that; the truth is, is that |I've talked to
veterans. |'ve talked to staff. And things need to change.

10



Case 3:07-cv-03758-SC  Document 234-2  Filed 06/09/2008 Page 11 of 56

Now, | don't knowif it's because we don't have enough veterans
working in the VA -- maybe that's the problem-- or if it's
because people don't understand the urgency, the special urgency
wth what's going on with returning soldiers fromlraq and

Af ghani st an.

But I will tell you this. It has to change. And | have a

tremendous anount of respect for Secretary Peake. | think he is
a good man. But things -- he can't do it alone -- things have to
change.

And | can give you exanple after exanple, where | have talked to
people within the VA and have not been told the whole story. |
have been told part of the story.

And | will tell you guys the same thing | told the head of the

VA in Montana. I'"'mnot here to fight you. I'"'mhere to help you.
|'"'mhere to help you nake sure that the prom ses we nmade, to our
veterans, becones reality. And that's it. That's all | want to
do.

So with that, thank you, M. Chairnman.

SEN. AKAKA: Thank you very much, Senator Tester.

Senat or Sanders.

SENATOR BERNI E SANDERS (| -VT): Thank you, M. Chairman. |
apol ogi ze for being here |ate.

And thank you, guests, very nuch for being here.

Thank you for calling this inportant hearing. Very clearly, |
think, there is a reality taking place today that is a new
reality. | think generally speaking, we understand, froma

hi stori cal perspective, that when sol diers have been wounded in
a conventional mlitary sense, gunshot wounds or anputation
needs, the VA has done an extraordinarily good job.

But | think increasingly what we al so understand is that what we
called invisible wunds -- maybe it was Gul f War Syndrone
initially, that I worked on very hard when | was in the House;
maybe it's post- traumatic stress disorder; maybe it's traumatic
brain injury; sonething where sonebody has not |ost an armor a
leg -- it appears that the VA has not been as effective as it

m ght .

11
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And | think it has sonething to do with the culture perhaps of
the mlitary where, if you lose an armor you lose a |leg, you
are wounded. But if you cone honme with PTSD or TBlI and you're
wal king and you're tal king, well, maybe are you really wounded
or maybe you're a little bit w npy or whatever the case may be.

And | think the thrust of what you are hearing and have been
hearing for a nunber of nonths is that the evidence is
overwhel m ng, that what we are seeing today in terns of PTSD,
what we are seeing in terns of TBI, which is what is called the
signature injury of this war, is that tens and tens and tens of
t housands of ours soldiers are being inpacted, and we need a
culture now within the VA that begins to understand and address
that reality.

In ny state and in every state in this country, nen and wonen
are com ng honme who are not getting their lives together. They
are drinking too nmuch. They can't do their jobs. They're getting
fired fromtheir work. They're turning to drugs. Their marri ages
are falling apart. And that is absolutely as inportant as other
types of injuries. And we need a culture in the VA which

appreci ates that, which recogni zes that.

For whatever reason -- | don't know the reason why -- and we

al so understand that issues like TBl are very difficult to

di agnose as being issues separately from PTSD. Oten they go

t oget her, and how you pull themapart is sonething that is not
so easy. And that requires a lot of work. And | think the nobst
inportant thing that we need fromthe VA is an absol ute
commtment to understand that these so-called invisible injuries
are wrecking havoc on tens of thousands, not only of soldiers,
but of their famlies and of their children. And we consider it
as an inportant an injury as any other. And we need a culture
and an approach that effectively addresses those issues.

| should nention, M. Chairman, that in ny own state of Vernont,
one of the things that we did was to recogni ze that no matter
what kind of treatnment the VA may have, it's not going to do
anybody any good unless our famlies and our soldiers get to
that treatnent, which speaks to an effective outreach program

And then when you're dealing with outreach, you understand that
PTSD is a different type of injury. It's not sonething -- by
definition, it's not an injury where sonme guy's going to stand
up and say, I'min pain. I'mdrinking too nmuch. I'mon drugs. MWy
marriage is falling apart. Help nme. That's not necessarily what
happens. You've got to figure out a way to connect with those

12
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men and wonen and bring theminto the system And then you have
to figure out a way to create the kind of support systens that
you need and to provide the individual treatnent. None of which
is easy. A lot has been thrown on you. This war, anong nmany

ot her things, has given you hundreds and hundreds of thousands
of soldiers fromall walks of |ife who need help.

| cone froma rural state. That neans a | ot of our guys are

com ng home fromthe National Guard. They're living in snall
towns. They don't have the infrastructure of the U S. Arnmy. How
do you address that? W need help on that as well.

But | think, M. Chairman, clearly we need a culture in the VA
that recognizes that these problens are quite as significant in
people's lives as other problens, and want the VA to step up to
the plate and address them

Thank you very much, M. Chairman

SEN. AKAKA: Thank you very nuch, Senator Sanders.

| want to wel cone today's panel of wi tnesses fromVA First, |
wel conmre Dr. Norma Perez, nmental health integration specialist at
an Austin outpatient clinic and former PTSD clinical team

coordi nator at the Tenple, Texas, VA Medical Center

Next | welconme Dr. M chael Kussman, undersecretary for Health

He is acconpanied by Dr. Ira Katz, deputy chief of -- Patient
Care Services officer for Mental Health.

Finally, |I welcome Admral Patrick Dunne, acting undersecretary
for Benefits and assistant secretary for Policy and Pl anning. He

is acconpanied by M. Brad Mayes, director of Conpensation and
Pensi on Servi ce.

| thank all of you for being there today. Your full statenents
will appear in the record of the commttee.

Dr. Perez, will you please begin with your statenent.
DR. PEREZ: Thank you.
Wel |, good norning, M. Chairman and nenbers of the Commttee.

SEN. AKAKA: Good nor ni ng.

13
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DR. PEREZ: Thank you for inviting me here to discuss the quality
of nmental health care central Texas veterans are receiving in
the Tenple PTSD clinic. As the daughter, niece, sister and
cousin of Arny, Navy and Marine veterans, | have a personal
commitnent to my work, and | have been blessed with the gift of
trust from many East Coast and central Texas veterans. They
instill the passion for my work.

| started working for the Central Texas Veterans Health Care
Systemin June of 2007 as a psychol ogi st and program coordi nat or
of the post-traumatic stress disorder clinical team | claimto
-- | came to VA after conpleting a National Cancer Institute
research fellowship at the University of Texas Health Science
Center at Houston's School of Public Health. Prior to that, |
conpleted a clinical postdoctoral fellowship at Brown
University, | earned ny Ph.D. in clinical psychology fromthe
University of Rhode Island, and | conpleted a clinical
internship at the Edith Nourse VA Medical Center in Bedford,
Massachusetts.

| realize the committee is interested in |earning nore about an
e-mail | sent to ny teamon March 20th, so | will provide sone
context for that nessage and explain its purpose. My witten
statenment, which | ask to be submtted for the record, discusses
t he approaches and treatnment provided by the Tenpl e PTSD
clinical team

The Central Texas Veterans Health Care System offers specialized
nmental health care through the Tenple PTSD clinical team or the
PCT. Although we are a PTSD clinic, we have been able to offer
treatment to any veteran di splaying any synptons of conbat
stress.

Conmbat stress is a nornmal reaction to abnormal events. It can
occur imediately follow ng an event or nmany years later, but in
either situation, we stand ready to assist the veteran.

Conmbat stress can manifest itself in different clinical
conditions, including PTSD and adj ustment di sorder.

W know we can inprove the lives of veterans by teaching them
coping strategies and other skills to reduce their |evel of
distress and inprove their quality of life. And this is exactly
what we do in Central Texas.

Al'l of our clinicians are trained to use the guidelines
publ i shed within the Di agnostic Standards Manual |V for clinical

14
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di agnoses of nental health conditions including PTSD. |ndividual
provi ders develop a rapport and trust with each patient, and it
is through this that the veteran is able to safely convey their
experi ences and synptons.

Al t hough PTSD is sonetinmes recogni zable as early as the first
few sessions, veterans often need nore tine to fully disclose
their trauma and its inpact on their lives. Several veterans
expressed to ny staff their frustration after receiving a

di agnosi s of PTSD froma team nmenber during an initial intake,
when they had not received that diagnosis during their
conpensati on and pension exam nation. This situation was made
all the nore confusing and stressful when a team psychiatri st
correctly told themthey were displaying synptons of conbat
stress, but did not nmeet criteria for the diagnosis of PTSD

Because veterans were receiving conflicting nessages fromthe
team | thought it was necessary to provide further guidance. As
an extensi on of ongoing discussions and to address the
frustrations of veterans, | sent an e-mail to ny staff on March
20t h enphasi zi ng careful evaluation of a patient's synptons to
ensure consi stent and accurate di agnoses. The Tenple PCT fully
supports the conpensation process and the departnent's policy of
erring in the best interest of the veteran whenever there is any
doubt .

In retrospect, | realize | did not adequately convey ny nessage
appropriately, but ny only intent was to i nprove the quality of
care our veterans received.

| would like to conclude by discussing what a di agnosi s of

adj ust rent di sorder with rul e-out for PTSD neans. Wen a
clinician makes a di agnosis, he or she is considering the
patient's synptons and conditions that would explain them Mny
conditions | ook very simlar to one another, and sonetinmes it is
inportant to identify the Iikely diagnosis while noting in the
patient's records to test for possible alternatives.

For exanple, a patient with chest pains could have indigestion
or could be experiencing the early effects of a heart attack.
Based on initial information, a clinician would determ ne the
nost |ikely diagnosis -- heartburn -- but note in the record the
need to rule out a heart attack and proceed with further
assessnent. In clinical shorthand, that diagnosis would be
"indigestion rule-out heart attack”, which would pronpt further
testing. The diagnostic note actually nmeans "do not forget this
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di agnosi s" and serves as a rem nder for further investigation
into nultiple possible conditions.

In the context of nental health and nmy e-nmail, | believed it was
inportant to remnd the teamclinicians of the diagnosis of

adj ust nent di sorder, which is a clinically sound di agnosis and
woul d result in appropriate treatnent while continuing the
assessnment process for a possible PTSD di agnosi s.

M. Chairman, | am happy to report, Central Texas veterans are
receiving the care that honors our pledge to care for those who
have sacrificed in service to this nation. This concl udes ny
prepared statenment. And | amready to address the conmttee's
guesti ons.

SEN. AKAKA: Thank you very nmuch, Dr. Perez.

Dr. Kussman.

DR. KUSSMAN: Mahal o, M. Chairman and nenbers of the comm ttee.
Good norning. Thank you for nentioning earlier ny time in Hawaii
and ny appreciation of the blessing of this room And | hope the
bl essing allows all of us together to do what we're here for, is
to provide the best service for all our veterans.

Thank you for the opportunity to discuss the VA's nental health
services with you today. | realize that you are concerned by an
e- mail sent fromthe program coordinator, of the post-traumatic
stress disorder clinical teamin Tenple, Dr. Perez. The e-mail,
as characterized by others, does not reflect the policies or
conduct of our health care system

Let me be very clear. Any suggestion that we would not di agnose

a condition, any condition, is unacceptable. And I, as a veteran
and a retiree, would not tolerate such a position, for personal
and professional reasons. | will further state for the record

that not only was there no systemc effort to deny a diagnosis,
but there was not even an individual effort to that end.

However the perception remains. So we wel cone the opportunity to
appear before you today, to explain the VA's conmtnent to an
honest and accurate diagnosis for every veteran, for every

di agnosis. That this perception continues is very unfortunate
and has unfairly danmaged the reputation of the VA s dedi cated
heal t h care enpl oyees.
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| was going to nention that with ne is Dr. Perez. But obviously
that has already taken place. | amgrateful to the commttee for
giving her the opportunity to speak for herself. And | wll
therefore not say anything further about her e-nmail or about the
specific situation at Tenple.

Delivering world-class nental health care to enrolled veterans
is a requirement that the VA and VHA take extrenely seriously.
VA plans to spend nore than $3.5 billion for nental health
services in fiscal 2008, and project 3.9 billion in FY 2009.

We are proud of our acconplishnents in this area. Many health
pr of essi onal s have recogni zed the VA's | eadership in this area.
And | firmy believe no one receives better nmental health care
in this nation than veterans enrolled with VA for care.

This is particularly true for veterans with post-traumatic
stress disorder, an area in which the VA is nationally and
internationally recognized, both for its research work and its
ability to deliver outstanding care.

Al t hough the quality of VA health care has been found equal to
and often superior to that furnished anywhere -- that's care
anywhere, as has been nentioned in nunmerous publications -- the
popul ar perception of the quality of VA care is sonmething | ess
favorabl e.

It is unfortunate and undeserved. Sonme continue to believe that
health care services furnished by a governnent system can never
be as good as those delivered by the private sector.

In many cases, we have not done enough to educate the public
about VA s many achi evenents and out standi ng prograns. And we
could do nore to ensure our own health care enpl oyees are

i nfornmed, about the departnent's recognized awards and

achi evenments outside their own areas of expertise.

VA and this country have nmuch to be proud of, in terns of the
health care provided to veterans by the very skilled and
talented cadre of VA clinicians, not to nmention our researchers,
who continue to inprove the clinical care veterans receive.

| mproving VA's nental health services has been an active pursuit
of the departnent for nmany years.

In 2004, we devel oped a Mental Health Strategic Plan that was
bot h unprecedented and wi dely acclained within the nental health
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comunity. Through that effort, we began to address gaps in the
mental health services provided at the local level and to
initiate prograns at the national level. This plan was intended
to serve as a guide for four or five years. During that tinme, we
have continually reassessed our progress and anended the
strategi c plan based on new information, particularly concerning
new evi dence- based standards of care and inprovenents in the
delivery of nental health services. W continue to periodically
re-assess the plan as appropriate.

As alluded to earlier, the strategic plan was di agnosed --
designed to incorporate evidence-based treatnents wherever
possi bl e, encourage systemredesign activities, and nove our
systemto a recovery-based nodel as required by the President's
New Freedom Commi ssion for Mental Health. For these significant
changes to be successful, they nmust be acconpanied by a ngjor
educational effort appropriately targeted at our staff and
clinicians. | now believe, in retrospect, that we have not done
as good a job as we should have to educate veterans and our
staff.

As we have initiated new progranms that enphasize recovery nodels
for our newest veterans, we have in sone places not adequately
responded to the needs of those who use and have benefited from
our existing prograns, such as group therapy sessions for
conbat -t heater Vietnamera veterans. In addition, sonme of our
own providers have not fully understood our new approach,
unfortunately conpoundi ng the confusion experienced by veterans
at those sites. In response, we have devel oped an aggressive
communi cati on and education plan for both clinicians and
veterans, which will be | aunched shortly.

Be assured that despite these inadvertent, but significant,
educati onal and conmuni cation | apses, our comm tnent to our
veterans and to inproving their health status is unwaveri ng.
Their well-being and their continued inprovenment to ful
functional status has always been the objective of the strategic
plan. W will work even harder to ensure that all understand the
needs of different groups of veterans and will keep them
apprised of further changes based on newer evidence.

As we have al ways sought to do, we will do the right thing for
every veteran who has entrusted us with his or her care -- one
veteran at a tine. We will do nore to nmake sure our deci sion-
maki ng process for these clinical policy determ nations is open
and transparent to veterans. Mreover, we will work with nenbers
of this commttee, with other nental health professionals and
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with veterans thenselves to ensure veterans continue to receive
t he highest quality care avail abl e.

In summary, M. Chairman, | am proud of what the VA does in the
area of nental health. Mre than 200,000 people are fully
committed to hel ping veterans receive the health care benefits

t hey have earned through their service and sacrifices. | hope we
can continue to nove forward fromthis episode and hel p veterans
and their famlies, Congress and the news nmedia and others to
better understand what the VA has done and is doing to fulfil

our nation's commtnent to those who have worn the uniform of
our arned services.

Mahal o nui | oa.

SEN. AKAKA: Thank you. Mhal o nui |oa and thank you very much
Dr. Kussman, for your statenent.

Adm ral Dunne.

ADM DUNNE: Good norning, M. Chairman, nenbers of the
comm ttee. Thank you for the opportunity to discuss the
i mportant issue of post-traumatic stress disorder.

| am pl eased to be acconpanied by M. Brad Mayes, the Veterans
Benefits Adm nistration's director of the Conpensation and
Pensi on Servi ce.

We all share the goal of preventing and mnimzing the inpact of
this disability on our veterans and providing those who suffer
fromit with just conpensation for their service. Today | wll
revi ew how VBA processes clains for service connection of PTSD
and the rel ati onship between VBA and the Veterans Heal th

Adm ni stration.

The nunber of veterans submtting clains for PTSD has grown
dramatically. Fromfiscal year '99 through May 2008, the nunber
of veterans receiving disability conpensati on who are service-
connected for PTSD increased from 120,000 to nearly 329, 000;
24,087 of these veterans served in Wrld War 11, 11,220 in the
Korean Conflict, 222,191 in the Vietnamera, 11,220 during
peacetine, and 59,196 in the GQulf War era. The Qulf War era
nunber includes 37,460 OEF and O F veterans.

Servi ce connection for PTSD requires nedical evidence di agnosing

the condition, nedical evidence of a |link between current
synptonms and an in-service stressor, and credible supporting
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evi dence that the in- service stressor occurred. VA regul ations
establish three categories of in-service stressors: first,
conbat or prisoner of war; second, personal assault; and third,
non- conbat .

Conmbat status may be established through the receipt of certain
recognized mlitary citations and ot her supportive evidence. If
t he evi dence establishes that a veteran engaged in conbat or was
a POVand the stressor relates to that experience, the veteran's
| ay testinony alone may establish an in-service stressor for

pur pose of service connecting PTSD. If the stressful event is
not linked to conmbat or POWstatus, VA requests that the veteran
submt information to help substantiate that the incident
occurred. Reasonabl e doubt is always resolved in favor of the
vet er an.

A VA exami nation is requested once credible supporting evidence
establ i shes that the clained in-service stressor occurred. The
VHA nedi cal exam nation for PTSD or an equi val ent contract

exam nation essentially serves three purposes. First, it serves
to establish whether the veteran has PTSD. Second, it provides
an opinion as to the existence of a |ink between the current
synptons and the in- service stressor. It is inportant to note
that this is a nedical determ nation perfornmed by the exam ning
psychi atrist or psychol ogi st, not by the rating specialist.
Third, it serves to provide an assessnent of the current |evel
of disability resulting fromthe veteran's synptons so that VA
can provide a rating for the extent of that disability.

Al t hough a veteran nay have received a diagnosis of PTSD from a
private nental health provider before submtting a claimto VBA,
the VHA exam nation is still necessary to confirmthe diagnosis
in accordance with the DSM IV and to provide the proper

di agnostic criteria and |level of disability assessnent needed
for rating purposes.

To ensure that a qualified professional is responsible for the
exam nation, VA requires the initial exam nation be conducted or
supervi sed by a board-certified psychiatrist or |icensed
doctorate- |evel psychologist. Additionally, all potenti al

exam ners now nust undergo specific training and becone
certified prior to perform ng PTSD exans.

Rati ngs are based on the rating schedule for nental disorders.
VBA rating personnel nust eval uate the exam nation report and
any other relevant evidence to determ ne the nost appropriate
| evel of disability. The exam nation report nust be carefully
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reviewed to match the exam ner's description of the veteran's
synptonms with the disability percentage nost closely
representing the severity of those synptons. This is a conpl ex
process that involves an el enent of judgnent. However, when a
conflict arises as to what |evel of evaluation should be

assi gned, reasonable doubt is resolved in favor of the veteran.

It is critical that our enployees receive the essenti al

gui dance, materials and tools to nmeet the increasingly conplex
demands of their decision-nmaking responsibilities. To acconplish
this goal, VBA has devel oped new training tools and centrali zed
trai ning prograns that support nore accurate and consi stent

deci si on- maki ng. New enpl oyees recei ve conprehensive training

t hrough the national, centralized training programcalled
"Chal | enge."” VBA has devel oped job aids and training sessions to
provi de enpl oyees the skills and tools essential to render fair
and tinely decisions on PTSD cl ai ns.

All Veteran Service Representatives and Rating Veteran Service
Representatives are required to receive training on the proper
devel opment and anal ysis of PTSD clains. The training materials
include nedical and mlitary references and prerecorded video
broadcasts pertaining to PTSD devel opnent and records research.

M. Chairman, this conpletes ny statenent. | would be happy to
answer any questi ons.

SEN. AKAKA: Thank you very nuch, Admral.

Dr. Kussman, | -- you nentioned the word "perception.” And for
me, this is part of the reason we're having this hearing, and
that is to deal with perceptions of our veterans about the
Veterans Adm nistration and its service.

We know that the quality of service is good. Accessibility and -
- problens that we've always had, but we're trying to correct
the perception if there's a wong perception here.

| share your concern about veterans not seeking treatnent
because of the public perception that VA may not be synpathetic
toward their needs. My question to you is: Wat are your

t houghts on how VA can better assure veterans that they are

wel cone and will receive needed care? You nentioned sone of that
in your statenent.

As chairman of this conmmttee, | can tell you that even before
the story broke about this e-nmail, veterans were quite vocal
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with their concerns about how their nmental health care needs are
regarded. |Indeed, nany of the stories about the e-mail expressed
the viewthat it was only the | atest exanple of how VA regards
PTSD and that was the perception. So what |'m asking you is your
t houghts on how VA can better assure veterans that they're

wel cone and will receive needed care.

DR. KUSSMAN:. Thank you, M. Chairman, for the question. And
obviously, that type of thing is on ny mnd al nost on an hourly
basis. W are a | arge organi zation: 230,000 people. And |I'd be
the first person to say we're not perfect in what we do. And
when we know about areas where this clearly is not being
comuni cated, we put a great deal of effort into that.

But sonmetimes, as | alluded to in ny witten statenent, is that
alot of times in our effort to neet the needs of the veterans,
sonetimes we don't do what they want. And our effort is to be
sure that they get the right care and get a firmand appropriate
assessnent. Sonetines they don't |ike what the assessnent is,
and so there's a constant concern about whether they perceive
that they didn't get what they want rather than that the
appropriate and an honest eval uati on was done.

But we have gone to a |arge degree -- we've hired nore than
3,800 nental health people over the |ast year and half to
provi de services and expand services. W're trying to put those
services as far forward into our CBOCs as well as our clinics,

i ncrease the nunber of vet centers to provide services. So we're
doi ng everything we can to provide services that nakes it
conveni ent and easier for the veteran to cone in.

As we tal ked about -- and it was nentioned in opening statenents
-- patients do not cone to say, "I think | have PTSD." They
usual ly cone -- and we know this fromthe 300,000 or so O F/ CEF
vet erans who have already cone to us is that they generally cone
for sone other thing. They may cone for a nuscul oskel etal thing.
And as you know, we screen everybody for PTSD and in -- the
effort there is to determ ne whether there's any possibility of
a di agnosis of PTSD.

And then we realized also that people are reluctant to go to a
mental health clinic because there's a stigma, again, related to
t hat .

That's a societal thing. It may be nore so in the group of
patients that we take care of.
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And | speak from 35 years of experience in that. Perhaps sone
peopl e think I should have gone to the nmental health clinic; |
don't know.

MR. : (Laughs.)

DR. KUSSMAN:. But the inportant point is here -- not to make
light of it -- is that what we've done is had an innovative
process of putting nental health in the primary care clinic,
putting nental health people there, partnering with the primary
care people, so as nmuch as possible we can provide nental health
services in a nore friendly and | ess stigmatizing environnment
for patients, because we are concerned that people won't foll ow
up if we send themto a nmental health clinic. And that has been
em nently successful with our primary care and nental health --
with our nental health people and Dr. Katz.

The other thing that we're doing, as you know, is that waiting
for people to come to us is one way you can do that. And we've
seen about a third or 37, 35 percent of the total nunber of
peopl e who have served in the theater have cone. And so at | east
we have an opportunity to interact with PTSD or any other thing
for that group.

But what about the other 60-plus percent who have not cone to
us? And so with the secretary's | eadership, we are -- have
enbar ked upon a very aggressive canpaign of calling all the
peopl e that we have contact nunbers on, over 500,000, who have
not come to us, but renenber, already received two letters from
the secretary, saying, "W're here for you," and for whatever
reason have chosen not to use us. And maybe they have their own
heal th care insurance, or nmaybe they don't need any health care.
That's not the issue.

The issue is to try to get in touch with them particularly
offering them nental health services and other things, because
we know people are reluctant to cone.

W' ve been suggesting and we're working now -- you know, we've
t al ked about the 24-hour suicide hotline, and | think you' ve
been briefed on that previously -- to develop a different type
of 24-hour hotline, really an extension of the rehabilitation
services that Dr. Batres gives at the vet centers. So not only
will we have the vet centers thensel ves that people can go to,
but they would be staffed by people hired by Al Batres in the
vet centers to be eligible to take calls 24/7, to talk to
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peopl e, because, as you know, many of these conbat veterans
appreciate talking to sonmeone who's wal ked in their shoes.

And they can do a -- they've done a great job, as you know, over
25 years, and we would like to extend that into a virtual clinic
that woul d be open; that people don't even have to go | ook or
try to get to a vet center or a facility, would have the ability
to call and get counseling. This is not neant to replace any

ot her 800 nunber but rather specifically talk about some of the
readj ust ment issues, PTSD and ot her things, not suicide.

If suicide cane up in the context of this, they would be
referred to the suicide hotline, because you don't want to have
duel ing hotli nes.

But, so these are sone of the things that we're doing to
aggressively assist people. But it's a challenge. As nentioned,
it's -- particularly with nental health, people are reluctant to
cone.

And what we're trying to do is nmake it easy for themto cong;
again not to belabor the word but to destigmatize it and make
sure people feel confortable about what we can do. W can't
inmpact if they don't cone and see us.

SEN. AKAKA: Thank you, Dr. Kussnan.

Dr. Perez, | do not feel as if this issue has been adequately
addressed. The first line of your e-mail notes that there are,
and |'mquoting, "nore and nore conpensati on-seeking veterans,"
unquot e.

What exactly did you nean by this? It appears to nme and nmany
others that you were |inking diagnosis of PTSD and potenti al
conpensati on together, and thereby either intentionally or
unintentionally raising concerns about the cost to VA

Can you please clarify what you neant by this?

DR. PEREZ: Yes, sir.

What | was stating there was the fact that there were those
individuals. It's even nore critical to be sensitive, to what

t hey' ve al ready gone through and know ng that they may have had

anot her evaluation. So we have to really be very, very accurate
i n our diagnosis.
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Al of our clinicians strive to give the accurate di agnosis. But
when you have sonebody who may have al ready seen sonebody, then
you want to really nmake sure that you're going to be consistent
and accurate in your diagnosis, so that you don't add to any

di stress | evels.

SEN. AKAKA: | have other questions here. 1'mgoing to defer to
our ranking nenber for his questions at this tine.

SEN. BURR: Thank you, M. Chairnman.

Dr. Kussman, | had the opportunity, with the opening of a new
CBOC in Hickory, North Carolina, to see the changes that you're
maki ng relative to mental health. It nmakes a trenendous anount
of sense.

M. Chairman, | woul d ask unani mous consent to enter three
letters into the record; two to General Peake and one to Dr.
Kussman.

The first one is fromthe University of Pittsburgh Medi cal
Center, Western Psychiatric Institute & CAinic where, within the
body of that letter, it states, I"'mwiting, on behalf of the
president- elect of the Anerican Psychiatric Association, to
support the VA in their efforts to care for veterans; a
substantial anobunt of effort has gone into revitalizing the
system So that was to Secretary Peake.

The second one, M. Chairman, is fromthe Association of VA
Psychol ogi st Leaders. And | would al so read, fromthe body,
we're very appreciative of the enornous effort, by all of you at
the VA and especially the Ofice of Mental Health Services, in
supporting the efforts, of those in the field, to provide the
best quality mental health care possible to our veterans. That
was to Dr. Kussnan.

And the last one is, fromthe Anerican society for suicide
prevention, an e-nmail that went to Secretary Peake. And | al so
read, fromthe body, Dr. Ira Katz is an outstanding |eader for
this work; he is uniquely qualified to organi ze the best
prograns, based on the | atest psychiatric research.

| would ask that they all be in the record. Because what we see

and we have -- | say this to all our witnesses -- we have an
oversight responsibility that cannot be ignored.
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And when issues are raised -- whether they're internal or
external; these happen to be external -- it's appropriate for
this coonmittee to begin to ook at: Do we know the full breath
of the problen? Is there a problen? If there's not, is there a
reasonabl e expl anati on? Hopefully at some point in the process
we al so renmenber to ask you, are we naking progress? Are we
positively affecting the lives of nore veterans? Are we | earning
-- as | read fromthe piece on Dr. Katz -- are we using the

| atest of what we've learned to incorporate in the delivery of
care for patients?

And it's certainly ny hope we're doing that, and | have every
reason to believe that there's every effort nade at every |eve
of the VA to incorporate that into a field that is very
difficult, and I think Dr. Perez has alluded to that.

Let nme just ask two very pointed questions, because they were
rai sed in opening statenents. Dr. Kussman, Senator Murray said
that we didn't have enough resources to treat nental health. Do
you have the resources needed to provide nmental health services
to our veterans?

DR. KUSSMAN. M. Ranking Menber, yes. There are -- again, the --
if you talk to any of our nmental health people, | believe you'l
be told that frequently when we are chal |l enged about providing
services in sone geographic area, it's not the resources

t hensel ves but the ability to buy those resources or provide
those resources. And so | believe that there's adequate
resources. As |'ve said, alnmost $4 billion -- significant
anounts targeted directly to PTSD -- 3,800 new enpl oyees.

You know, actually, we've been so successful, we've been --
there was an article in a nental health journal that sort of in
a backhand way criticized the VA for having scooped up so many
mental health people in the country that we were hurting the
delivery of care in the civilian community. And | know ny
friends south of the river at the Pentagon who have been
challenged to hire nore nental health people are a little
frustrated with us because we got ahead of them And they're
havi ng chal | enges hiring peopl e because, you know, there is a
shortage in nental health services -- psychiatrists and PhDs at
col l eges nationally.

SEN. BURR: We see that in North Carolina.
Is there a culture in the VA that ignores or deval ues nental

heal t h needs?
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DR. KUSSMAN: | don't believe that to be the case. And if | was
aware of any kind of culture, | would be at the forefront of
trying to change that culture. | think that our people
understand the m ssion that we have and they're commtted to
doi ng that.

Il will respond to Senator Tester, if I mght. Were he tal ked
about the culture, | don't think it was a culture -- | hope he
wasn't nmentioning the culture of not providing services but
responding to needs and things that are related to that.

SEN. TESTER: It was the response |I'mtalking about.

DR. KUSSMAN: The response to the needs --

SEN. BURR: The response to the needs.

DR. KUSSMAN. -- of issues comng up with, whether it was
construction or hiring nore people or whatever it was. And this
is a huge organi zation. We're well aware of that. The secretary
and nyself are working very hard to incul cate changes. One of
the -- | have four primary things that I'm pushing at. One is
patient care. And the other is -- the second one is |eadership,
and that we're working hard to devel op the appropriate

| eadershi p and the understandi ng of everyone in the systemto
expeditiously | ook at the problens that we have. If we can't fix
sonething, admt it, be transparent, communicate with the
congressi onal people that are in the VSCs.

W have a good news story to tal k about.

And when it gets clouded by the perception or the reality of
peopl e not respondi ng, shame on us.

SEN. BURR: Dr. Perez, two quick questions and really going to
what the chairman raised, and that was in your e-mail --
conpensati on- seeking veterans, specifically. Wiat relationship
does your clinic have with the disability conpensation process?

DR. PEREZ: No rel ationship what soever.
SEN. BURR: Were the veterans |ooking to your clinic to inprove
their health through treatnent or to provide diagnosis of PTSD

that coul d be used to substantiate their disability clains that
drove that phrase?
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DR. PEREZ: No, not at all. Qur clinic is just a treatnent
clinic; that's it. W're pretty clear with all our veterans that
this is why we're here, to offer the treatnent.

SEN. BURR: So given the nature of your treatnent facility --
even though | agree with you, this could have been worded
differently in your e-mail -- it can't inply that veterans were
only there to try to enhance their disability clains because you
have no connection to the disability process and you're there
not to do anything other than treat for nental health illness.

DR. PEREZ: Exactly. It is just a treatnent clinic.
SEN. BURR: | thank you for that. | thank you, M. Chairnman.

SEN. AKAKA: Thank you very nuch, Senator Burr.

Senator Mirray.

SEN. PATTY MJURRAY (D-WA): Thank you very nuch, M. Chairnman.

Like a lot of ny colleagues, I'mvery concerned not only with
the content of Dr. Perez's March 20th e-mail but also with its
potential inplications. Alot of our veterans perceive the VA as
an obstacle rather than an ally today. And | know that everyone
is wrking in an effort to nake that better. And I'mgreatly
concerned that this incident only kind of adds to that
inpression. And | think that's part of why we really need to
get, you know, good strong answers fromall of you.

| do have a | ot of questions, but I want to begin by asking Dr.
Perez today if her testinony was reviewed by the OVB today
before you gave it?

DR. PEREZ: Pardon nme, |'mnot real famliar with the initials.

SEN. MURRAY: Wth the Ofice of Managenent and Budget, was your
testimony --

DR. PEREZ: Ch, no, no, no. The reason | was so grateful to be
invited here was that | was given the opportunity to give ny
entire story.

SEN. MJURRAY: Good. And so you wote it yourself.

DR. PEREZ: Yes.
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SEN. MURRAY: It didn't go to any other agency or reviewed by
anybody before it cane.

DR. PEREZ: Yes. Yes.

SEN. MURRAY: Great. Ckay. Dr. Perez, your e-mail raises a
serious question about whether or not veterans are receiving

i nadequat e eval uations for their nental health issues because
the VA |l acks the staff or the noney that they need. Can you tel
us how nuch tinme you think is needed to properly evaluate a
veteran to accurately di agnose PTSD?

DR. PEREZ: It really is an individual-case basis because in
order to diagnose anyone with PTSD, they have to be at the point
where they're ready to share their nost traumatic experience,
and that takes tinme. So you -- in order to conpassionately do
that, it has to be at the veteran's own pace and at their
tinmet abl e.

SEN. MURRAY: So it may take sonme time to do that.

DR. PEREZ: Right. It is very different for --

SEN. MURRAY: And how rmuch tinme did VA staff spend with veterans
when they were evaluated for PTSD at Tenpl e VA nedical center,
where you work?

DR. PEREZ: Well, we do our intakes -- they can range usually
anywhere from half an hour to an hour.

It kind of depends on the veteran and what tinme they get there
and what materials they' ve already answered for us. But usually
at the intake, our goal really is to kind of gather information
that will help us identify what are the nost significant
synptons that bring themthere that day, and what are the
strengths and the limtations they have in treatnent, so we can
identify a treatnent strategy.

SEN. MURRAY: So it's a very conpl ex process.

DR. PEREZ: It is very conplex, yes.

SEN. MURRAY: Do you think -- you're out on the ground, do you
think that the VA has enough staff to properly evaluate the
veterans you're seeing with nental health care issues?
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DR. PEREZ: Well, | know there in ny clinic, we did have an
opening that was there. So | think that they are, from what |
see, intensely, actively recruiting to try to get those
positions filled, specifically in central Texas.

SEN. MURRAY: But you are -- right, okay, | understand they're
trying to be filled, but do you think you have enough staff to
eval uate everybody in the conpl ex procedures that you just

tal ked about a m nute ago?

DR. PEREZ: Like | said, for those that we have there and the
nunbers that are comng in at this current tine, we do have that
staff. But at any given day, you really don't know who's -- the
nunbers that are going to wal k through

SEN. MURRAY: | think why we're all -- at least, |'mconfused, is
because the actual |anguage of your e-mail is, "W really don't
have tinme to do the extensive testing that should be done to
determ ne PTSD."

DR. PEREZ: Right. If you were going to require -- in our clinic,
we woul d accept anybody with even one single conbat stress
synptom If we were to require a diagnosis of PTSD in order to
admt theminto treatnent, then when you're going to want to get
that answer initially, right off the bat, then you really
shoul d, because you don't have the gift of tinme, and letting
them go at their own pace, you have to kind of push the issue
and give them nore assessnents and kind of push themto share
their story, maybe before they' re ready.

DR. KUSSMAN: Could I just add a comment, Senator? Is that okay?

SEN. MURRAY: Yeah.

DR. KUSSMAN: | think that what Dr. Perez was al so tal ki ng about
is they have a clinic that has no wait tinmes. People can wal k
in.

SEN. MJURRAY: | understand --

DR. KUSSMAN: No, but let nme -- if | could just finish, please.

And so nost people who are involved in the treatnment of PTSD
acknow edge that the best way to evaluate and treat is

devel oping a relationship with a provider over tine as this
evol ves.
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SEN. MURRAY: And ny question is, do you have enough staff to do
t hat ? Because your e-nmil inplies that we don't have that enough
time to do that kind of extensive testing. |I'm asking you
because it's our responsibility to make sure we have enough
peopl e out there that have the tinme, that tinme should not be the
factor that stops people frombeing treated. So your e-mail says
we don't have enough tinme to eval uate everybody. Does that nean
you do not have enough people to do that evaluation, or you
don't have a --

DR. PEREZ: That was nore at the initial one hour -- half hour to
one hour intake that -- they weren't schedul ed for that anount
of time in the initial intake.

If we were going to require that, then we woul d have to have
schedul ed probably a three-hour w ndow for an intake.

SEN. MURRAY: Right. Okay. Well, let ne ask Dr. Katz and Dr.
Perez a question. In the e-mail that we have, Dr. Perez, you
suggest that they consider a diagnosis of adjustnment disorder,
rule out PTSD. That was neant, | understand, to suggest that the
initial diagnosis would be adjustnment disorder while the
clinician took the tine to determne if a diagnosis of PTSD was
war r ant ed.

Now here's ny question. It's ny understanding that the

gui delines -- the adjustnment disorder guidelines indicate that
an adj ustnent disorder diagnosis should be [imted to a period
of six nmonths after the event or stressor. Now, | suspect that

nost of our VA facilities don't see very many veterans wthin
the six nonths of their having actually had that stressor in --
or left a war zone. So is adjustnent disorder the correct

di agnosis to give to a veteran who presents with serious
behavi or or enotional synptons?

DR. PEREZ: Well, we actually are getting quite a few veterans
that are -- actually, they haven't even conpletely discharged
fromDOD. So we do get sonme active-duty as their -- as part of
t he outprocessing, they will sonetines cone see this when
they're still actually active-duty.

Al so, we were doi ng redepl oynent counseling because we did have
quite a few veterans who were --

SEN. MURRAY: Well, in your e-nmil you suggest a diagnosis of --
that is -- suggests that it's an adjustnent disorder. But from
what | am | ooking at, that should be done within six nonths. So
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it'"s curious to ne that you woul d suggest that diagnosis when
it's obvious that you're out tine that -- outside the six-nonth
time frane.

DR. PEREZ: Well, that's why it is just a suggestion, because
each clinician needs to really ook at the criteria of what the
veteran is presenting, with what synptons are they presenting it
-- presenting with, and do an assessnent based on that, on

what ever they're willing to --

SEN. MURRAY: Dr. Katz, is that concurrent with what you believe
shoul d be done in the field?

DR. I RA KATZ (M D., deputy chief Patient Care Services officer
for Mental Health, Departnent of Veterans Affairs): Thank you
for asking.

About the adjustment disorder diagnosis, ny read is actually
close to yours, and | woul d disagree, respectfully, with ny
col | eague about the diagnosis of an adjustnent disorder a year
after an event, relating it to the event. | would have concerns
about it.

There are questions in general about whether diagnosis matters
and maki ng the specific diagnosis nmatters. And the answer is
probably yes and no.

One thing that really does matter is nmaking a diagnosis of PTSD
versus sonething else -- PTSD versus depression, for exanple.
The best treatnent, behavioral and cognitive, for PTSD is
trauma-focused, going back to the event. But if it's a
depression, the best treatnent is present-focused, dealing with
current problemsolving and beliefs and thoughts. So di agnosis
matters to hel p soneone plan treatnent |ike that.

I n anot her sense, diagnosis doesn't really matter that nuch.
There are a certain nunber of synptons required for PTSD. Many
peopl e have sub-clinical PTSD or partial PTSD. And ny read is
that the best treatnent for sub-clinical, sub-syndrone or
partial PTSD is the sanme treatnment as PTSD. So if someone
doesn't quite nake the diagnosis for PTSD, | would think if
they're suffering they should get exposure- based treatnents
just like if they had PTSD

SEN. MURRAY: Well, thank you for your honesty in that, which
goes really to ny real concern. And our responsibility is that
this is a very difficult diagnosis. Qur job is to nake sure that
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we do have enough people on the ground who are capabl e of doing
that in atinmely fashion and that we don't have a VA or a system
anywhere, isolated or not, to say, "Don't nmake this diagnosis,
because we don't have the resources.” It rather should be, "W
need the resources so we can nake the proper diagnosis."

And | have a nunber of other questions, but | knowny time is
up. So M. Chairman, | will wait for the second round. Thank
you.

SEN. AKAKA: Thank you, Senator Mirray.

Senat or Sanders.

SEN. SANDERS: Thank you, M. Chairnman.

Let nme begin with Dr. Katz. Dr. Katz, | am/looking at the e-mai
that you exchanged with -- (inaudible word) -- Chaffin (sp). And
init you respond to M. Chaffin (sp) and you say, "Shh! Qur

sui cide prevention coordinators are identifying about 1,000
suicide attenpts per nonth anong the veterans we see in our

nmedi cal facilities. Is this sonething we should carefully
address ourselves in sone sort of rel ease before soneone
stunbles on it?"

Also, this conmttee found out from nedia investigations that
the VA is seeing a thousand suicide attenpts per nonth and the
Armmy just reported that at |east 115 soldiers killed thensel ves
in 2007. Is this an epidem c? A thousand suicide -- attenpted --
suicide attenpts, that sounds just to be a very |large nunber.

DR. KATZ: The "is it an epidem c" question conmes up again and
again. Is a thousand a nonth too many? O course it's too nmany.
Are there too many suicides anong veterans? O course there are
too many suicides anong veterans. And we --

SEN. SANDERS: That wasn't my question. One suicide attenpt -- no
matter any place -- is one too nany. But 1,000 a nonth? It
sounds |ike an extraordinary nunber. Wat is going on where
1,000 guys who were in the mlitary, people who were trained --
tough guys -- are attenpting suicide? Can you give ne sone --

DR. KATZ: Yeah. Could I comment on the "Shh!" e-mail first, for
just a mnute? I was very excited when | |earned of that
finding, and | wote to a friend on the eighth floor, to M.
Chaffin (sp), "Wiat should we do with this new know edge?

33



Case 3:07-cv-03758-SC  Document 234-2  Filed 06/09/2008 Page 34 of 56

Should we send it out to the field? O should we use it to
i nprove care first?"

| was witing to soneone who gets about 400 e-mails a day. So |
wanted to get his attention right away. And | was far too
dramati c.

(Cross talk.)
SEN. SANDERS: | just want to know the nunbers. Go back to this

issue. Is it true that 1,000 soldiers a nonth are attenpting
suicide? Is that true?

DR. KATZ: Well, we still have to validate that nunber. W expect
so.

W know from NIH data that the ratio, of suicide attenpts to
deaths from suicide, is between --

(Cross talk.)
SEN. SANDERS: |'m just asking one sinple question, all right? To

a | ayperson, the fact that you have 1,000 active-duty sol diers,
1,000 soldiers --

DR KATZ: 1,000 veterans.

SEN. SANDERS: -- 1,000 veterans, |I'msorry, a nonth, that sounds
like a very high nunber. Is that not the case?

DR. KATZ: It's 1,000 attenpts. W don't yet know how many
multiple attenpts there are. It's within the expected range but
it's too nuch.

SEN. SANDERS: Ckay. Wat about --

DR. KATZ: It does suggest sonething though, if I may. W know
that the group at highest risk for suicide are those who have
previously attenpted suicide. So this know edge is an inportant
w ndow i nto prevention.

SEN. SANDERS: What about 115 sol diers, 115 soldiers having
killed thensel ves in 2007, within the Arny?

DR. KATZ: |1've read that in the paper and in the Pentagon
report, just as you have. That's very separate fromthe VA
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DR. KUSSMAN: Sir, if | could just add to that.

SEN.  SANDERS: Yes.

DR. KUSSMAN: Ckay, sorry. Thank you. The -- obviously aware and,
as Dr. Katz just nentioned, that's the Departnent of Defense,
not us.

But as far as ny understanding of that nunmber, even though it's
gone up, if you | ook at an age-adjusted popul ati on of the group
that are in the uniform that conmt suicide, it's a |lower rate
than it is the civilian community for an age-adjusted
popul ati on.

That's not to say that it's not going up. But suicide is a great
problemin our society, particularly in young people, who tend
to be sonewhat i npul sive.

So | think that the mlitary is well aware of that, and so are
we. And the question is, why do they do it? And we're | ooking at
research and everything to try to determ ne what ideol ogi es
woul d | end sonebody to be nore susceptible to suicide than

ot hers.

SEN. SANDERS: 115 soldiers in the Arny in 2007 killed
t hensel ves. Do you -- again to a layman, this seens |ike a very
hi gh nunber. Is that not, in your judgnment, a very high nunber?

DR. KUSSMAN: |'m saying it's nmuch higher than you would like to
see.

(Cross talk.)

SEN. SANDERS: Well, that goes w thout saying.

DR. KUSSMAN: Ri ght .

But if you put it in perspective, and ['mnot trying to mnimze
it in any way, shape or form But it's nmy understanding that if
you | ook at the sanme age group, of people who never put on a
uniform the anount of suicide per 100,000 is higher.

SEN. SANDERS:. If | could ask M. Dunne a question, M. Dunne,

the AP recently reported on VA docunents it had obtained, that
said that the governnent expects to be spending $59 billion a
year to conpensate injured servicenenbers over the next 25
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years, up fromtoday's 29 billion. The AP story noted that sone
at the VA believe that these are conservative esti nates.

Overall there are sone people who think that the end result of
this war mght be as high as some $3 trillion. And one of the
reasons is that there will be a huge anount of nopney spent, over
the lifetinme of soldiers who served, dealing with their wounds,
mental and physi cal .

Do you concur? What is your estimate in terns of how nmuch we'll
be spending per year to conpensate injured service nenbers?

ADM DUNNE: Senator, | don't have nunbers with me with that
calculation. I can nmake a projection and get back to you
af t erwar ds

SEN. SANDERS: Well, | would appreciate it. |If the nunber is what
the AP is tal king about, $59 billion a year, | nmean, that is for
the next 29 years -- next 25 years, that's just an extraordinary

sum of noney, and | would like to knowif that is accurate. And
it gets to the issue of what the cost of war is. When we go to
war, it's not just the guns and the tanks of today, it's the
cost for years into the future.

Lastly, if I could, M. Dunne, as | understand it, there are

sonme 400, 000 outstanding clains for our veterans. | know that
this coomttee and the Congress has put a |lot nore noney into
the VA in recent years, not only for health care but to

accel erate the processing of these clains. Are we naking any

progress?

ADM DUNNE: Senator, | think we're making progress. W' re not
happy with where we are right now and we're striving to do
better. As of the first of this nonth, we had an inventory of
390,034 clainms which we were still working on. W have nade
progress on our hiring initiative. W' ve hired, since January of
2007, 2,650, approximately, of the 3,100 that we intend to hire
by the end of this fiscal year. They take about two years to
beconme j ourneyman status so they are nost effective handling
clainms, but probably within the first year that they are on
board and conplete their training, they can begin to have an

i mpact .

W think that we're starting to see an inpact on that, but we're
continuing to look at other initiatives, such as a paperless
environnment. This week we've just instituted el ectronic
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signatures for original applications for clainms and education
and VR&E.

SEN. SANDERS: Well, this is an issue that interests ne very
much. | look forward to talking wwth you nore in the future.

Thank you very nuch, M. Chairnman.

SEN. AKAKA: Thank you very much, Senator Sanders.

Senat or Tester.

SEN. TESTER Thank you, M. Chairman.

| want to thank you all for your service. | appreciate your
testi nmony today.

| want to echo the chairman's remarks. This e-mail isn't why |'m
here exclusively. You hear a lot of things on the ground that
are going on fromveterans, and | think this e-mail contributes
to that because it reaffirns what you hear on the ground.

I"mgoing to bring up two cases that reflects back to what you
said earlier. This has nothing to do with nmental health; it has
to do with aclinic that's to be built in Billings, where
Secretary Peake and nyself thought it was to be done and the
peopl e down bel ow had a different idea, and we found out in the
paper that it wasn't going to be built until 2009. And that's
what |'mtal king about. That's what |I'mtal ki ng about being laid
back, we'll get to it when we get to it. That's unacceptabl e.

The other thing that's unacceptable is when | was also told by a
service -- by a veteran that when he talks to nme, he was
threatened with his disability being reduced. That's
unaccept abl e.

And | got into sone -- a bit of trouble through the papers
because | said the person who did that, and | didn't know who it
was, should be fired on the spot. But that's the way it goes.
Senator Murray tal ks about getting through the door -- getting

t hrough door with proper diagnosis.

| have sonme questions for you, Dr. Perez. How |long -- you were
at the central Texas PTSD clinic. How | ong have you been in that
position?

DR. PEREZ: Since June 10th of 2007.
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SEN. TESTER: June 10th, 2007. So you're conming on a year?

DR. PEREZ: Yes, sir.

SEN. TESTER: All right. Have you seen that the PTSD di agnosis
has gone up over your tenure there, or is pretty static?

DR. PEREZ: It's pretty static.

SEN. TESTER: Okay. The di agnosis between adjustnent disorder and
PTSD, are there different factors involved in that diagnosis?

DR. PEREZ: Yes. For PTSD --

SEN. TESTER And they're clear?

DR. PEREZ: They're clear.

SEN. TESTER: Ckay.

Can you tell ne -- folks that come in with -- that are diagnosed
wi t h adj ustnent disorder, do they stay at that level, or are
they -- is there a percentage that are noved up to PTSD | ater on

or once they're diagnosed with adjustnent disorder, they're
there for a while? What's the process?

DR. PEREZ: No, no. Immediately, they're entered into -- a
treatnment plan is devel oped, and they're entered into treatnent.
And as their provider works for -- works with them again, at
their own pace of disclosure, then that is adjusted by the
provider that's working with them

SEN. TESTER: Adjusted to PTSD di agnosi s?

DR. PEREZ: It depends on whatever their synptons are.

SEN. TESTER: Can you tell me what percentage of veterans that
are di agnoses with adjustnent disorder are noved to a PTSD
cat egory?

DR PEREZ: | don't have that information.

SEN. TESTER Can you get it for nme?

DR PEREZ: | can take that for the record. Yes, sir.

SEN. TESTER That woul d be great.
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Do you -- can you tell nme what percentage of clains where you
make the diagnosis for PTSD and you find out that that diagnosis
was a m stake?

DR. PEREZ: |I'mnot sure | understand the question.

SEN. TESTER A veteran cones in, a diagnosis is nade that they
have PTSD. You find out later or you don't think they have PTSD.
What percentage of those that you diagnose with PTSD do you feel
that the diagnosis was inadequate or the person did not have
PTSD?

DR. PEREZ: There's actually been two cases where -- because we
don't require any -- we don't require a DD-214, we don't require
themto tell us, you know, everything at the initial, so there
has been twi ce where | have been told that --

SEN. TESTER: Yeah. Qut of how many cases?

DR. PEREZ: That, | don't know. | --

SEN. TESTER: A hundred?

DR. PEREZ: More than that.

SEN. TESTER: A thousand?

DR. PEREZ: More than -- well, probably close to 1, 000.

SEN. TESTER: In your facility.

DR. PEREZ: |'mthinking, just fromwhat | have seen, ny own
patients that | eval uate.

SEN. TESTER: Then t he whol e systenf?

DR. PEREZ: | have no idea of the whole system

SEN. TESTER. kay, okay. | want to go to your e-mail, because |
think it's quite instructive. And you know what it says because
you wote it.

It says, "G ven that we're having nore and nore conpensati on-
seeking veterans, |I'd |ike to suggest that you refrain from
giving the diagnosis of PTSD straight out.” So, what that
inplies to me is that the diagnoses for PTSD that were given,
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for you to send sonething |ike that out, either they weren't
accurate as diagnoses or you want to deny benefits.

DR. PEREZ: Ckay. In no --

SEN. TESTER: Tell ne what it says if that doesn't say one of
t hose two things.

DR. PEREZ: Again, it was really to stress the accuracy of
di agnoses.

SEN. TESTER: But there's only two that have been di agnosed
wWr ong.

DR. PEREZ: Right. But that was in ny personal experience with ny
patients. That e-mail was triggered out of two other ones who
had become distressed and had verbalized that distress with a
psychiatrist. And so that e-mail was a result of trying to

rem nd everybody to be accurate in your diagnoses.

SEN. TESTER: But that's not what it says. It doesn't say you
need to be accurate in your PTSD diagnosis. It says refrain from
gi ving a di agnosis of PTSD.

DR. PEREZ: Well, again, that e-mail was witten specifically to
ny clinical staff there, and so they --

SEN. TESTER: There has to be a reason for this, though. Wat is
the reason that you would send this e-mail out? And I don't nean
to put you on the spot, but --

DR. PEREZ: No, no, | understand. But | nmean it was a real
significant issue when you' ve got two veterans that are com ng
to you very distressed, and it led to sone --

SEN. TESTER So what you're saying is those veterans were
di agnosed with adjustnent disorder and they really had PTSD?

DR. PEREZ: Well, what | was told fromthe psychiatrist was that
they were not given a diagnosis -- they were given a diagnosis
of adjustnent disorder when they had their conpensation and
pensi on exam nation. At intake, a clinician gave thema

di agnosi s of PTSD. They went for their psychiatric consult, and
t hat psychiatri st evaluated them and showed, okay, you do have
synptonms of conbat stress, but you do not neet criteria for
that. At that time, in both instances, the veterans becane very
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distressed, and in a case they charged the psychiatrist, and so
it becane a safety issue.

SEN. TESTER: So what you're saying is that -- I'mtrying to
track you here. But what you're saying is they were di agnosed
with PTSD, and then they cane in and they backed off that

di agnosi s?

DR, PEREZ: No, no.

SEN. TESTER: So you're saying they were diagnosed with
adj ust nrent di sorder and they went in and they were kept at
adj ust ment di sorder?

DR. PEREZ: No, no, no. They --

SEN. TESTER: Ckay. So the only third option left is they came in
wi th adjustnent disorder and they were di agnosed with PTSD

DR. PEREZ: Ri ght. And then another team nenber, a psychiatri st
when they went to go have an evaluation to see if they needed
any kind of nedication, then that second team nenber stated,
"no, no, no, you don't have that. You don't neet criteria. But
you do have conbat trauma synptons."” It's not unusual for
sonmeone to cone in and have a different rapport with a different
provi der, so they may share different information

SEN. TESTER: Well --

DR KUSSVAN: Could I --

SEN. TESTER: Go ahead.

DR. KUSSMAN: | don't want to belabor it. | apologize. But as
Senator Murray mentioned, this is conplex stuff sometinmes with
things. | think what we're doing here is that the individual may
have been in the system before and may have submtted a cl aim
for PTSD. That went through the process. And in occasion, they
don't get the diagnosis. Mst people do, by the statistics, but
sonme don't.

SEN. TESTER: Yes.

DR. KUSSMAN: The person may then still have synptons, no
guestion, they're enrolled with us, and then they cone to a
treatnment clinic that Dr. Perez is working in. It's got nothing
to do with conpensation. But they're still pretty upset that

41



Case 3:07-cv-03758-SC  Document 234-2  Filed 06/09/2008 Page 42 of 56

they didn't, sonetines, get a diagnosis of PTSD when they went

t hrough the EDA (sp) process. And so they conme in, and again, in
the intake, on the cases that | think Dr. Perez is talking
about, sonebody said, "I think you have PTSD. "

They were --

SEN. TESTER: What you're -- what you're saying is you' ve got two
docs that have a different opinion of what's going on. Right?

DR. KUSSMAN: Ri ght .

SEN. TESTER: Ckay. | know this is conplicated stuff. | know
we're on grounds where we've got, what, 30 percent of the fol ks
com ng back, there's a claimthat there's PTSD i nvolved. | know
that this is new ground. | know you're hiring, what, 38,000 new
psychi atrists, psychologists -- 3,800. | know that -- | know

you're doing this stuff.

But | can tell you what the veterans think because | just talked
to a bunch of them|ast week. They think that they're giving
this adjustnent disorder diagnosis so that it takes away the
governnent's liability in paying for anything that may be nore
than that. That's what the veterans think. That's what the
peopl e who put their lives on the line for this country think
that the VA is doing to them That's what they think. Perception
is reality.

And what | have to say is just -- I'"mnot a doc. You guys are
far nore educated than | am probably. You've got to have
definite criteria for PTSD and you' ve got to have definite
criteria for adjustnent disorder so that, quite frankly, you can
sit down and explain to the person why. That's what's really

i nportant.

The other thing is that -- I'"'mgoing to go back to the very
first statenent. Make sure the people bel ow you are doi ng what
you want themto do. That is critically inportant, because you
can have the best intentions, and if the fol ks on the ground
that are working with the vets aren't doi ng what needs to be
done, you guys end up in front of a hearing in front of a VA
commttee in Washington, D.C

SEN. AKAKA: Thank you very nuch, Senator Tester.

Dr. Perez, in your testinony, you make two poi nts about the best
way to provide a diagnosis for PTSD. One, that a differential
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di agnosi s is good nedicine and two, that trust nust be
est abl i shed between -- before PTSD can be identified. And |
agree with both of these points.

"' m concerned, however, with how you appear to have nade these
points in your e-mail to your coll eagues, your suggestion to

them When you were preparing your e-mail, did you believe that
the other clinicians on the PTSD treatnment team sone of whom
have many years of experience with PTSD, whether -- they were

not aware of the treatnent approach you set forth in your
testi nony? For exanple, did they know about providing a
differential diagnosis, even one that Dr. Katz said was not --
was probably not the best one?

DR. PEREZ: Yes, they do know that. They are very famliar with
that, and very -- ny thoughts are that they're probably very
accurate in that.

SEN. AKAKA: Dr. Katz, you said that adjustnent disorder is
probably not a good suggested diagnosis. What are -- are you
going to ensure that your providers understand your position on
this?

DR. KATZ: Well, specifically after that 6 nonth or so period, as
Mary nmentioned, | would have concerns about it.

| think the issue cones to how doctors say, | don't know or |
don't know yet. And | think this is the issue that Dr. Perez was
probabl y addressing. Sonetines after a half-hour or an hour or
an hour-and-a-half with a patient, you don't know enough to make
a di agnosi s.

And we have to, | think, allow coding for that, in an
appropriate way, to be able to recognize, for us to still get
credit for the visit but not to conmt ourselves prematurely to
t he presence or absence of any diagnosis.

SEN. AKAKA: Dr. Kussman and Adm ral Dunne, do you agree that
there may be confusion, for both veterans and clinicians, when a
particular clinician may act as both care provider and an
eval uat or?

Does this suggest that C& exanms -- that's conpensation &
pension -- should be conducted by non-VA physicians or, at a

m ni nrum that no VA physician who provides direct care should be
tasked to conduct the C&P exan?



Case 3:07-cv-03758-SC  Document 234-2  Filed 06/09/2008 Page 44 of 56

DR. KUSSMVAN: Ckay. | wn.

The -- first of all, Senator, M. Chairman, there are two ways
that the examis done, as you know, either through the VHA
personnel or under contract with QIrC. And the evaluation is very
prescribed. There are tenplates and ot her gui dance that have to
be fol |l oned.

And we have set standards for that, saying that only

psychi atrists and Ph.D. psychol ogi sts should do that, although
the IOMdid not put that |evel of prescription. But we wanted to
be sure that that took place.

If you're asking specifically about the fact that, should a
psychol ogi st or psychiatrist who was taking care of sonebody, in
a clinical setting, be the one that does their conp & pen, 1'd
have to think about that.

But the fact that sonebody is in a clinical setting and does
conp & pen exam woul d not preclude themfromdoing it, because
we have | ots of people who maybe Monday and Wednesday, they're
in the treatnent clinic and maybe Tuesday afternoon, they're
doi ng conp & pen exans.

So | don't think they're nutually exclusive. But if, you know,
we want to separate, | think, the clinical treatnent fromthe
assessnent of how nuch conpensation each person gets so, |

think, I would -- and again | don't know if anybody's done it on
their own patients. But that would, | think, not be the best

way.

Do you have any conments?

SEN. AKAKA: Adm ral Dunne.

ADM DUNNE: Senator, | would agree that, as people have said
this nmorning, the process is very conplex. And what |'ve | earned
over the past fewnonths is a review of the tenplate, that's
used to conduct that exam nation, that is a very, very extensive
and conpl ex tenpl ate.

| have confidence in that. | have confidence in the VA doctors,
to execute that tenplate and to provide us with a valid,

medi cally correct eval uation of every veteran who cones to see
t hem

SEN. AKAKA: Thank you very nuch.




Case 3:07-cv-03758-SC  Document 234-2  Filed 06/09/2008 Page 45 of 56

Senator Burr.
SEN. BURR: Thank you, M. Chairnan.

Adm ral Dunne, your testinony noted that there's been 150
percent increase in the nunber of veterans receiving disability
conpensati on since 1999.

2004, the inspector general found that veterans' PTSD rating
levels, and | quote, "typically increase over time, indicating

t he veterans' PTSD condition had worsened. Cenerally once a PTSD
rating was assigned, it was increased over tinme, until the
veteran was paid at the 100 percent rate.”

Does your information square with the G s findings, that
veterans with PTSD get worse over tinme?

ADM DUNNE: Senator, | don't have that information. But perhaps
M. Mayes does.

BRADLEY MAYES (Departnent of Veterans Affairs): Yes, sir.

What we know is that or, | guess, what the I G found was that
once veterans were service-connected for PTSD, that it was rare
that service connection was stopped or that the evaluations were
reduced.

So what we've done is, we've begun to | ook, | ook at PTSD. W're
| ooki ng at eval uations across states. And we are eval uating that
as part of our quality assurance program

So we're taking a look at that. It was al so one of the things
that the Institute for Defense Analysis al so recommended, is
that you take a | ook at any possible variants and, you know, is
there any underlying causes for that. So we're taking a | ook at
it.

But that -- | can't -- other than that, | guess the question
was, does it square with the G report? That's what we found.
That's what the 1G found, and that's what --

SEN. BURR: Well, let me go to the clinician, if | can. The 2007
Institute of Medicine report found insufficient evidence to
support the effectiveness of nost PTSD treatnment therapies, with
t he exception of exposure therapy.
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If in fact we see this trend of increasing PTSD clains, a

wor sening of the disability over tine, is that not a suggestion
to us that we either need to inplenent in total exposure

t herapi es, because it's the only one that has the evidence of
success; or two, that we need to | ook out of -- outside of the
therapies that we're currently using to try to find sonething to
turn this trend around; or would this commttee accept the fact
that froma standpoint of nental health treatnent, there is no
cure, that we're managi ng a continual progress of getting

si cker? Sonebody help me with that.

DR. KATZ: | like to think about an anal ogy. And the nedi cal
advance that canme out of World War |11 was penicillin. It was
known that penicillin existed in a |laboratory and coul d kil

bacteria there beforehand, but it was during the war that it was
translated into a drug that hel ps peopl e.

There was informati on about exposure-based treatnents before,
but in the past year or year and a half, the VA has trained
al nost 1,200 people, existing staff nenbers, to deliver
cognitive processing therapy for PTSD. That's a huge nunber,
enough to nake a public health difference.

We have simlar progranms under way for prol onged exposure
therapy. So we're very seriously working to di ssem nate these
treatnments. The --

SEN. BURR: And Dr. Katz, is the intent to try to cure, to try to
delay any further disability?

DR. KATZ: Yeah, | want to respond to that and then tal k about
medi cati ons and research

PTSD is probably like asthma. W want to treat events. W want
to treat exacerbations and deal with synptons. But once soneone
has had PTSD, |I'm afraid they may be increasingly vul nerable

t hroughout their lives to retraumatization or stress-induced
traumati c reactions. So we hope the treatnent does both, to deal
with the even, to deal with the episode and to decrease the
probability that another one would occur with retraumati zati on.

Goi ng back to other fornms of treatnent, the Food and Drug

Adm ni stration views certain antidepressants as safe and
effective. So they differ in some ways with the Institute of
Medi ci ne. What this calls for is a need for nore know edge, a
need for research. And VA has been and continues to be a real
| eader in research
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SEN. BURR: Dr. Kussman keeps us up to date on the progress.

DR. KUSSMAN: Yes, sir.

If | could add to it, | think that it's clear that you want to
aggressively intervene early in the diagnosis, because it's --
sonetines, the long-termeffects of PTSD are not really PTSD
itself. It's the second or third level effects with people who
will try to treat thensel ves with substances or get depressed
and they frequently are the nore severe things longitudinally
rather than the PTSD itself. So it's why it's so inmportant to
try to get people in early, get themto feel confortable, so you
can prevent or attenuate sonme of those |ong-termissues.

What the IOMsaid, | think, sir, is that when they | ooked
academcally, critically at the literature that was avail abl e,
what they said was the only treatnent, the exposure treatnent,
was the only one that they could say felt unequivocally had
effect on the basis of the research that was avail able. But they
didn't say that other therapies |ike nedication and

psychot herapy and things were not effective. They just didn't
think it was -- there was evidence to showit was as effective
as the --

SEN. BURR: Yeah, key word, evidence. And let nme just sunmarize
by making a statenent, and I think this m ght express why there
are so many questions about this fromthis comrittee. Since the
year 2001, the nental health budget at the Veterans

Adm ni stration has doubled. Staffing has increased 73 percent
over the last three years, and we're not at where we're
targeting yet, but we've got an aggressive goal as to how we're
going to get there.

Yet people are still asking for an explanati on about why our
veterans are getting worse versus better as it related to nental
health services. I'mnot going to take up ny coll eague's tine
asking for an answer. I'mnot sure that there is an answer, but
| think that's the focus of where we need to be. If all agree
that the resources are there, that the plan to hire the people
and to train the people, which was a very, very inportant part
of the statenents that you nmade, and that we understand to sone
degree, to quote Dr. Perez, to how we need to peel the onion
back before we begin to realize the true problemor the depths
of the problem

At sonme point, | hope you will share with us what it is we
shoul d use to gauge success versus a continui ng worseni ng of the
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heal th of our veterans, an increase in their disability ratings,
which is an indication to ne that the therapies that we're using
aren't worKking.

And ny hope is that that wll turn around.

| thank the chair.

SEN. AKAKA: Thank you very much, Senator Burr.

Senator Mirray.

SEN. MURRAY: Thank you very nuch, M. Chairman. | woul d hope
that the gauge of our success is that after a very conpl ex,
difficult war, 10, 15, 20 years from now we don't have nen and
wonen who served in that war who cane hone and who were not
treat ed.

And you know, | guess really the bottomline here is we -- post-
traumatic stress syndrome is not a new issue fromjust this war.
It has been fromevery war. And in World VWar |, World War 11,
many of our veterans canme honme and suffered fromnental health

i ssues and may or may not have been treated. Certainly one that
| know better, the Vietnamwar, veterans cane hone and, because
of a culture that wasn't ready to accept them nany of them
never tried to get treatnent, didn't get treatnent. We didn't
have the word "PTSD' in our vocabulary at the tine. And as a
result, decades |ater those nen and wonen are suffering.

| think what we want is to make sure that in this conflict, that
our generation is responsible for, that we don't have veterans
20 years from now who were not given treatnent. Hence, Dr.
Perez, our deep concern with an e-nmail that indicates that
because of cost, because of tinme, because of whatever reason,
we're not going to give you a diagnosis. That's the genesis of

t he concern that many of us have.

It is difficult, but we need to make sure that any veteran seeks
care and is not under the perception at any tine that they won't
get that care, that the VA or this country doesn't have the tine
for themor the resources to help them And we have to make
every effort to do that and every nessage fromthe VA com ng out
has to be to that; that if you are a veteran and you need care,
this country will be there for you, period.

So Dr. Kussman and Secretary Dunne, | want to ask you. The chi ef
of staff at Tenple apol ogi zed to the veterans and to the
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advocates about Dr. Perez's e-mail. Both Secretary Peake and
Deputy Secretary Mansfield have repudiated the e-mail. And that
was good, needed to be done. The nessage had to be clear.

| was sort of struck by both of your testinony today that it
didn't appear to have any renorse, and | wondered if you could
expl ain that, both of you.

DR. KUSSMAN: Senator, | think |I said that any perception or
(real ?) that we were not approaching the veterans in an
appropriate way and gave any perception that we woul dn't make
the diagnosis is sonething that | can't accept. There were sone

-- as we've discussed, sone interpretation of what took place in

the e-mail, and | think that we've adequately discussed this
here. But | have just as much concern about what -- all the
things that you have nenti oned.

But | think alot of it is comunication, and we do need to be
able to be sure that we are explai ning what we are doi ng and
things don't get taken out of context.

ADM DUNNE: Senator, | would agree that the e-mail was poorly
worded and it's an unfortunate incident, but it only makes ne
want to work harder to ensure that veterans understand that
we're here for them whether it be for PTSD conpensation or for

education or for loans, VR&E. Whatever it is, we're working hard

to make sure that they know we're here and we want to hear from
t hem when t hey need sonet hi ng.

SEN. MURRAY: Well, let nme just say |I'm confused about something.
Deputy Secretary Mansfield said that Dr. Perez's suggestion
shoul d be disregarded -- that cane from Secretary Mansfield --
and that the people working there have been instructed this is
not what we're going to do. W're going to foll ow Secretary
Peake's direction, which is to put out the full and accurate
word and make sure that we stick with that.

Yet your testinony doesn't, in any way, backpedal from Dr.
Perez's suggestion, even though Dr. Katz said that he woul d not

agree with that. Dr. Kussman, Secretary Dunne, can you tell us -

- inartfully worded is one thing -- can you tell us what the
directionis fromthe VAin terns of the diagnosis on soneone
comng in, whether it should be, as was stated in the e-mail
that it should be considered a diagnosis of adjustnent disorder
or not?
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DR. KUSSMAN: As we've discussed, | think on any given case,

don't make the diagnosis of adjustnent disorder if you think
that's inappropriate or that it should be PTSD and don't make
any di agnosis that you think is inappropriate for anything other
than the true clinical assessnent of what you think. It should
have nothing to do with tine or noney or anything else. It
shoul d just be an appropriate diagnhosis, so if anybody is -- and
as | said, | would agree with the secretary and deputy, we would
repudi at e any suggestion that sonebody woul d nmake a di agnosis of
adj ustment disorder in lieu of PTSD if there was any suggestion
that that's not an appropriate thing to do.

Now, you've nentioned, Dr. Katz has nentioned that after six
nont hs or whatever -- and | think that that's sonething that has
to be determned on a clinical basis -- but it --

SEN. MURRAY: Well, would you agree that nost vets don't cone in
and see you wthin six nonths of when they were in the field and

DR. KUSSMAN: Most don't. Some do. And it depends on the timng.
So if it's beyond the six nmonths, | think that maybe sonething
else -- be it conbat stress rule-out PTSD -- | don't know what
the appropriate thing is, but the nmessage is, | think, that just
i ke any other diagnosis, is be careful when you nmake the

di agnosis. Do a thorough assessnent of people --

SEN. MURRAY: Do you agree with Deputy Secretary Mansfield that
said Dr. Perez's suggestion should be disregarded?

DR. KUSSMAN: If you -- again, did not have the opportunity to
di scuss exactly what was going on, | would agree that it should
be disregarded if it was intended in any way to be that you
shoul dn't nmake the di agnosis.

SEN. MJURRAY: Admiral Dunne?

ADM DUNNE: Senator, | have no disagreenent with the deputy
secretary. And as | nentioned before, the tenplates that are
used for a clains evaluation exam nation are very specific.
They're very detailed. They would require the doctor to answer a
nunber of questions, many of themto respond to the DSM |V
criteria so that the rating representative could nake a valid
under standi ng and eval uation of the disability.

If that tenplate is not filled out correctly or conpletely, the
rating representative is trained to reject that and return it
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until it is sufficient nedical evidence, so that all the
guestions are answered, all the information is avail abl e.

SEN. MURRAY: Secretary Dunne, | appreciate the conplexity of the
answer that you just gave. But to a country that is listening to
a VA, to a soldier that has cone hone froma very chal |l engi ng
war, can you please give us, in plain English, what you woul d
say to soneone who is seeking help froma very difficult

di agnosi s of mental health?

PAGE 69 06/04/ 2002 .STX e froma very chall engi ng war, can you
pl ease give us, in plain English, what you woul d say to soneone
who is seeking help froma very difficult diagnosis of nental
heal t h?

PAGE 69 SEN- VET- AFFAI RS- PTSD

ADM DUNNE: Yes, Se 06/04/2002 .STX nator. | would say that if
they were aware and had read about that e-mail, that it did not
reflect the guidance of VA and that they should feel confident
and cone see us both for treatnent and conpensati on.

SEN. MURRAY: Thank you very nuch.

Thank you, M. Chairnman.

SEN. AKAKA: Thank you very nuch, Senator Mirray.

Senat or Tester.

SEN. TESTER: Yeah, thank you, M. Chairnman.

Dr. Kussman, it was either in your opening remarks or the
questions you'd nentioned stigma surroundi ng nental health
issues. And it's a point that | appreciate, and it's a good one.
And | appreciate your interest to address it froma soci etal

st andpoi nt .

It has been a difficult problemin Mntana, the perception

i ssue, the -- around nental illness. But the Guard -- the
Nati onal Guard has done a . ETX
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X X x disability. If that tenplate is not filled out correctly
or conpletely, the rating representative is trained to reject
that and return it until it is sufficient medical evidence, so
that all the questions are answered, all the information is
avai |l abl e.

SEN. MURRAY: Secretary Dunne, | appreciate the conplexity of the
answer that you just gave. But to a country that is listening to
a VA, to a soldier that has cone hoP great job in Mntana, and |
don't anticipate that you ve been in contact with them

And so let nme ask this question as kind of a corment. And that
is, are you coordinating VA's efforts with the state Guard units
around the nation?

DR. KUSSMAN: Yes, sir. | haven't personally spoken to anybody in
Mont ana.

SEN. TESTER Ri ght.

DR KUSSMAN: We have an O fice of Seamnml ess Transition and DOD- VA
coordi nation. And there are individuals who do nothing el se but
work in Guard and Reserve issues.

SEN. TESTER: Good.

DR. KUSSMAN: And we've tried to learn fromsone of the states
t hat have done a good job --

SEN. TESTER: Good.

DR. KUSSMAN: -- and try to encourage states that maybe are not
as engaged as others to do things.

But you know, ny sense is that since this war has been different
than any war we've had since World War Il, with the use of
Nat i onal Guard and Reserve --

SEN. TESTER: Correct.

DR. KUSSMAN: -- this has presented us with challenges that we
haven't dealt with for 60 years.

SEN. TESTER: Yeah
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DR. KUSSMAN: And | can just tell you that we're conmtted to
doi ng everything we can to do that.

SEN. TESTER: And | appreciate that.

Going to Senator Murray's question, | think, Dr. Kussman, what |
heard you say was spot-on, and that is, if sonebody cones in,

di agnose him properly. Don't diagnose himon additional workl oad
or anything like that. And | just want to say that, because |
appreci ate that, because what .ETX
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X X x disability. If that tenplate is not filled out correctly
or conpletely, the rating representative is trained to reject
that and return it until it is sufficient medical evidence, so
that all the questions are answered, all the information is
avai |l abl e.

SEN. MURRAY: Secretary Dunne, | appreciate the conplexity of the
answer that you just gave. But to a country that is listening to
a VA, to a soldier that has come hoP Admiral Dunne said in a
previ ous question, that the tenplate for PTSD was solid --
that's good to know. Hopefully the tenplate for adjustnent

di sorder is solid, or whatever disorder they nay have, either
bel ow or above what a PTSD di agnosi s woul d be.

| appreciate Dr. Katz's point about proper treatnent depends
upon proper diagnosis, dealing with past events or current
events.

And this question is for both Dr. Kussman and both -- Patrick
Dunne, because you both had a part in why I'masking this
guestion. Adm ral Dunne had said reasonabl e doubt goes to the
veteran. And in ny previous round of questions, Dr. Kussman said
there was a difference of opinion that really causes this
probl em

One guy diagnoses it. One guy conmes in and says -- or gal --
says, no, this isn't correct and there becones a difference of
opinion. So if the tie goes to the runner, the tie goes to the
veteran -- what doesn't the tie go to the veteran? Wiy is this
even an issue?

DR. KUSSMAN: Yeah, no. First of all, it's rare that that
actual |y happens because nost people will cones to a consensus
of what the individual has. | agree whol eheartedly in the using
t he basebal | anal ogy, the tie goes to the runner. Qur job is to
provi de services -- the full ganut of health care benefits and
not try to find ways of not doing it. And so whenever it's an
appropriate clinical thing, we should err on the side of the
vet eran unequi vocal | y.

SEN. TESTER: Ckay. | think we'll continue, Dr. Katz -- Admral
Dunne first, and then conti nue.

ADM DUNNE: Senator, | would agree in that we do the sane thing
Wi thin our process. Once we get a nedical evaluation in and then




Case 3:07-cv-03758-SC  Document 234-2  Filed 06/09/2008 Page 55 of 56

have to take it in to the rating table and decide on a
percentage disability when the information in the nmedical exam
woul d cause the ratings specialist to have a concern as to

whet her it's one disability percentage or another, then it would
-- the higher disability would be assigned.

SEN. TESTER: So the rating happens after the diagnosis and not
bef ore?

ADM DUNNE: Yes, sir. Correct.

SEN. TESTER That's good to know.

Dr. Katz?

DR. KATZ: When we're tal king about treatnent, rather than
conpensation, the whole issue of the tie going to one side or

ot her doesn't count. The patient needs the nbst accurate

di agnosis to allow the nost precise and predictive treatnment

pl anni ng. Sonetines you don't get it right the first tine.
Soneone nmay be treated for what | ooks |ike depression, and
during the course of treatnent for depression, synptons of PTSD
may energe and we should then change the treatnent.

SEN. TESTER: Right. That's why that tenplate that Adm ral Dunne
tal ked about is so critical inportant. If that tenplate is as

good as we think it is, it will help your treatnent be solid
fromthe get go. Now, |I'mnot saying mstakes can't be nade and
there aren't things that -- (audio break). Utinmately, in the

end, what we need is, we need diagnhosis of a proper probl em when
t hat problem exists and not putting fol ks out. Thank you, M.
Chai r man.

Thank you fol ks, too.

SEN. AKAKA: Thank you very nuch, Senator Tester. Do you have any
nor e questions?

SEN. TESTER: | have nore questions that |I'll submt to the
record.

SEN. AKAKA: And in closing, | again thank all of our w tnesses
for appearing before the commttee today. W really appreciate
hearing your views on these inportant issues. Your testinony
today will hopefully ensure that we will be able to better serve
t hose who are suffering from-- with invisible wounds.
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Wiile it is apparent that VAis trying to do all that it can to
hel p, there is still much roomfor inprovenent. |ssues of
veteran suicide and PTSD are topics that cannot be taken

lightly.

We all nust be careful about what we say and, of course, how we
say it. Now, you are all representatives of VA, both to veterans
and to the public as a whole. And when it is discovered that e-
mai |l s such as these have been witten, it reflects not just on
an individual but on the department as a whol e.

VA, wi thout question, has a very, very inportant m ssion. Wen
charged with such a heavy mssion, it is inperative that VA
remai n the best health care systemin the nation for veterans.
We nust not |ose focus on that and that mssion. VAis here to
serve those who served us.

| ook forward to continuing to work with you to inprove
services and care for veterans and their famlies.

This hearing i s now adj our ned.

END.

56



Case 3:07-cv-03758-SC  Document 234-3  Filed 06/09/2008 Page 1 of 6

UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

KEVIN LUCEY, in his own
right and as Executor cof the
Estate of Jeffrey Michael
Lucey, Deceased, and Joyce
Lucey,

Plaintiffs, 08CV30134-MAP
V.

UNITED STATES OF AMERICA,
Defendant.

DEFENDANT’S RESPONSE TO INTERROGATORIES

The defendant, United States of America, by its attorney
Michael J. Sullivan and pursuant to Fed. R. Civ. P. 33, responds
as follows to the plaintiffs’ interrogatories:

INTERROGATORY NO. 1

Describe with as much detail as possible what were/are the
policies and procedures of Defendant, with respect to veterans
and/or other individuals, which Defendant followed during:

1. May and June of 2004,

2. subsequent to June of 2004 for all the time periods during
which modified or changed policies and procedures were in
effect specifyiﬁg the dates at which the policies and/or
procedures were changed and/or updated, and

3. currently in usage with the date at which the current
versions of the policies and procedures became effective,
at any and all Veterans Administration Hospitals or Medical

Centers througheout the United States for:
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including suicidal tendencies, and also suffering or not
suffering from alcohol abuse related problems, could/can be
diagnosed and/or were/are diagnosed to be suffering from Post
Traumatic Stress Syndrome or similar and/or related illnesses.

OBJECTION:

The defendant objects to this interrogatory on the grounds
that it is overly broad, unduly burdensome, unduly vague and
uncertain and not designed to lead to the discovery of admissible
evidence, in that it seeks information regarding diagnoses, which
are individualized determinations which will vary significantly
depending on patient and condition

INTERROGATORY NO. 11

Describe with as much detail as possible what were/are the
policies and procedures of DEFENDANT, with respect to Veterans
and/or other individuals, which DEFENDANT followed during:

1. May and June of 2004,

2. subsequent to June of 2004 for all the time periods
during which medified or changed policies and
procedures were in effect specifying the dates at which
the policies and/or procedures were changed and/or
updated, and

3. currently in usage with the date at which the current
versions of the policies and procedures became
effective,

at any and all its Veterans Administration Hospitals or Medical
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Centers throughout the United States for the purpose of reaching
a decision as to when to admit, and/or provide consultations,
and/or medical treatment of any and all kinds including
administering, supplying and/or prescribing medicinal treatments,
to patients and/or individuals who arrived/arrive at the Medical
Center or Hospital gates and who were/are suspected, or could/can
be reasonably assumed to have been/be suspected, of suffering
from Post Traumatic Stress Syndrome or similar and/or related
illnesses.

OBJECTION:

The defendant objects té this interrogatory on the grounds
that it is overly broad, unduly burdensome and not designed to
lead to the discovery of admissible evidence, in that it is
unlimited in location '

INTERROGATORY NQ. 12

Describe with as much detail as possibie what were/are the
policies and procedures of DEFENDANT, with respect to Veterans
and/or other individuals, which DEFENDANT followed during:

1. May and June of 2004,

2. subsequent to June of 2004 for all the time periods
during which modified or changed policies and
procedures were in effect specifying the dates at which
the policies and/or procedures were changed and/or
updated, and

3. currently in usage with the date at which the current
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versions of the policies and procedures became
effective,

at the Northampton Veterans Administration Medical Center located
at 421 North Main Street, Leeds, Massachusetts 01053 for the
purpose of reaching a decision as to when to admit, and/or
provide consultation, and/or provide psychiatric consultation,
and/or psychological consultations, and/or medical treatment of
any and all kinds including administering, supplying and/or
prescribing medicinal treatments, to patients and/or individuals
who arrived/arrive at the Medical Center or Hospital gates and
who were/are suspected, or could/can be reasonably be assumed to
have been/be suspected, of suffering from Post Traumatic Stress
Syndrome or similar and/or related illnesses.

RESPONSE:

The defendant does not have a specific policy addressing
this situation.

INTERROGATORY NO. 13

Please IDENTIFY (as per definition A-3 above} the following
persons and state for each IDENTIFIED person whether he/she was
an employee under the control of DEFENDANT during the period
encempassing 12:00 A.M. May 27, 2004 and 12:00 A.M. June 7, 2004.
Please also provide their current address as well as current
empleyment status.

1. All psychiatrists on duty at the Northampton Veterans

Administration Medical Center located at 421 North Main
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hour and day by day basis during the period of time
encompassing 12:00 A.M. May 27, 2004 to 12:00 A.M. June
7, 2004 when the person(s) was/were on call-duty at the

aforementioned Veterans Administration Medical Center.

OBJECTION AND RESPONSE:

The defendant objects to the interrogatory on the grounds

that it

lead to

further

exceeds

26.1.

I00164.

a.

is overly broad, unduly burdensome and not designed to
the discovery of admissible evidence. The defendant
objects to this interrogatory on the ground that it

the discovery event liﬁitations_set forth in Local Rule

Subject to that objection, see attachments I00105 through

Further responding, the defendant states as follows:
psychologists, social workers, mental health
counselors, mental health rehabilitation specialists,
nurses and security personnel are not maintained in an
“on call” status:

there were no medical interns on duty;

the VAMC does not employ security guards, orderlies

Respectfully submitted,

MICHAEL J. SULLJZVAN

Unjted States or
ﬁaren 1.. dwin 7

Assistant/U.S. Attorney
1550 Main Street

By:

Dated: May 2, 2008 Springfield, MA 01103

413-785-0235
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VERIFICATION

The foregoing answers to interrogatories are true and

correcl to the best of my knowledge, intormation and belief.

Signed under the penalties of perjury this 2nd day of Mavy,
2008,

Department of Veterans Affairs
Medical Center, Northampton, MA

CERTIFICATE QF SERVICE

L hereby certify that this document was sent by first class
mail this date to: Cristébal Bonifaz, Law Offices of Cristébal
and John C. Bonifaz,180 Maple sSt#edT, P.O. x 180, ¢
Massachusetts 01341, : o

Karen L./Gd6awin
Assistant United States Attorney



